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EEOC Targets Company Wellness Programs
The Equal Employment Opportunity Commission 
(EEOC) has filed its second suit alleging that a 
company’s wellness program violated the Americans 
With Disabilities Act (ADA). On September 30, 
2014, the EEOC filed suit in the Western District of 
Wisconsin, claiming Flambeau Inc., a Wisconsin-
based plastics manufacturer, illegally discontinued 
an employee’s medical insurance coverage after 
the employee failed to meet the requirements of the 
company’s wellness plan. The Flambeau complaint 
follows just over a month after the EEOC filed its first 
challenge to a company wellness program alleging 
that another Wisconsin employer, Orion Energy 
Systems, unlawfully fired an employee who elected 
not to participate in an allegedly voluntary wellness 
plan. As employer wellness programs continue to 
increase in popularity, the EEOC’s enforcement activity 
is an important reminder that employers need to use 
caution in developing and enforcing such plans.

The ADA provides that an employer shall not 
require medical examinations or inquiries unless 
such examinations or inquiries are job-related and 
consistent with business necessity. 42 U.S.C. § 12112(d)
(4)(A). However, the ADA also provides an exemption 
that such examinations and inquiries are acceptable 
if they are a part of a voluntary health program at the 
worksite. 42 U.S.C § 12112(d)(4)(B).

In May 2013, the EEOC issued a press release 
outlining its concerns with wellness programs, 
including: 1) conflicts with the ADA and the 
voluntariness of the programs; 2) possible violations 
with the Genetic Information Nondiscrimination Act 
(GINA), which prohibits discrimination on the basis of 
genetic information including family medical history; 
and 3) potential violations of Title VII of the Civil 
Rights Act or the Age Discrimination in Employment 
Act, because health conditions may be dispersed 
disproportionately based on age, gender, and race. 
At that time, the EEOC also suggested that it would 

issue guidance on the interplay between wellness 
programs, which have been encouraged by the 
Department of Labor (DOL) and have been found to 
lead to decreased health care costs and improved 
health among employees, and anti-discrimination laws. 
The EEOC addressed wellness programs’ compliance 
with GINA in regulations released in 2013; although, 
it has not yet issued a guidance on ensuring that 
wellness plans comply with the ADA.

According to the EEOC’s Flambeau complaint, 
employee Dale Arnold was expected to complete a 
“voluntary” health assessment and testing pursuant 
to the Flambeau wellness plan. Arnold, however, was 
unable to do so because he was on leave getting 
treatment for various illnesses. When Arnold failed 
to complete the assessment, the EEOC alleged that 
Flambeau unlawfully discontinued Arnold’s medical 
coverage. The EEOC further claimed that compliance 
with the wellness program, which required blood 
tests, measurements, and disclosure of employee’s 
medical history; and was not job-related or in line 
with business necessity, as required by the ADA. 
Further, the EEOC alleged that the plan’s health risk 
assessment included disability-related questions and 
exams within the meaning of the ADA. According to 
the suit, the program was not “voluntary” because, 
among other things, Arnold suffered a financial penalty 
for refusing to participate and because the receipt 
of subsidized health insurance was conditioned on 
completion of the program.

The EEOC’s first suit, filed in the Eastern District of 
Wisconsin, concerned Orion’s wellness program’s 
requirement that employees disclose their medical 
history, complete a physical exam, and take blood 
tests. According to the EEOC’s complaint, employee 
Wendy Schobert, refused to participate out of 
concern that the company could not guarantee the 
confidentiality of the information she shared. As a 
result, Schobert was required to pay more than $400 
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a month to cover her insurance premiums – an amount 
that Orion allegedly would have otherwise covered – 
and $50 a month as a penalty for refusing the physical 
exam. The EEOC claimed that Schobert was fired one 
month after opting out of the program in retaliation for 
objecting to the wellness program.

According to the EEOC, wellness programs are 
becoming more popular, and 94 percent  of employers 
with more than 200 workers offer one, as well 
as a majority of all employers. In a press release 
issued after the initiation of the Orion suit, the EEOC 
reiterated that voluntary wellness programs are 
completely legal and encouraged, “but they have to 
be actually voluntary…. Having to choose between 
responding to medical exams and inquiries – which 
are not job-related – in a wellness program, on the 
one hand, or being fired, on the other hand, is no 
choice at all.” 

In response to the heightened focus on company 
wellness programs, employers should consult with 
counsel in an effort to ensure that their wellness 
program does not run afoul of any federal statutes. 
In addition to the employment statutes mentioned 
above, wellness programs must also comply with the 
Affordable Care Act (ACA), the Employee Retirement 
Income Security Act (ERISA), and the Health Insurance 
Portability and Accountability Act (HIPAA). The DOL 
has provided insight on compliance with the ACA, 
explaining that among other things, wellness programs 
must offer reasonable alternatives for individuals 
with medical conditions to participate and qualify 
for the same reward. As mentioned above, GINA 
may prohibit the employer from requesting even 
voluntary disclosures in certain instances. Thus, it is 
vital that employers consider all applicable laws when 
developing and maintaining a wellness program.

If you have questions, please contact any of the Winston & Strawn Labor and Employment Department 
attorneys listed below or your usual Winston & Strawn LLP contact.

Related Professionals

CHARLOTTE
Wood W. Lay
Eric Zion

CHICAGO
Derek G. Barella
Shane W. Blackstone
John M. Dickman
C. R. Gangemi, Jr.
William G. Miossi
Michael L. Mulhern
Michael P. Roche
Rex L. Sessions
Cardelle B. Spangler
Joseph J. Torres

GENEVA
Vanessa Alarcon Duvanel
Franz Stirnimann Fuentes

HONG KONG
Simon C.M. Luk

LOS ANGELES
Julie M. Capell
Michael S. Chamberlin
Monique Ngo-Bonnici
Laura R. Petroff
Amanda Sommerfeld
Marcus A. Torrano
Emilie C. Woodhead

NEW YORK
Deborah S.K. Jagoda
Stephen L. Sheinfeld
William M. Sunkel
 

PARIS
Sébastien Ducamp
Barbara Hart

SAN FRANCISCO
Joan B. Tucker Fife
Julie L. Hall

SHANGHAI
Matthew Durham
Laura Hua Luo
Brinton M. Scott

WASHINGTON, D.C.
William G. Miossi

http://www.eeoc.gov/eeoc/newsroom/release/8-20-14.cfm
http://www.winston.com/en/who-we-are/attorneys/lay-wood-w.html
http://www.winston.com/en/who-we-are/attorneys/zion-eric-m-d.html
http://www.winston.com/en/who-we-are/attorneys/barella-derek-g.html
http://www.winston.com/en/who-we-are/attorneys/blackstone-shane-w.html
http://www.winston.com/en/who-we-are/attorneys/dickman-john-m.html
http://www.winston.com/en/who-we-are/attorneys/gangemi-columbus-r.html
http://www.winston.com/en/who-we-are/attorneys/miossi-william-g.html
http://www.winston.com/en/who-we-are/attorneys/mulhern-michael-l.html
http://www.winston.com/en/who-we-are/attorneys/roche-michael-p.html
http://www.winston.com/en/who-we-are/attorneys/sessions-rex-l.html
http://www.winston.com/en/who-we-are/attorneys/spangler-cardelle-b.html
http://www.winston.com/en/who-we-are/attorneys/torres-joseph-j.html
http://www.winston.com/en/who-we-are/attorneys/alarcon-duvanel-vanessa.html
http://www.winston.com/en/who-we-are/attorneys/stirnimann-fuentes-franz-x.html
http://www.winston.com/en/who-we-are/attorneys/luk-simon.html
http://www.winston.com/en/who-we-are/attorneys/capell-julie-m.html
http://www.winston.com/en/who-we-are/attorneys/chamberlin-michael-s.html
http://www.winston.com/en/who-we-are/attorneys/ngo-bonnici-monique.html
http://www.winston.com/en/who-we-are/attorneys/petroff-laura-r.html
http://www.winston.com/en/who-we-are/attorneys/sommerfeld-amanda-c.html
http://www.winston.com/en/who-we-are/attorneys/torrano-marcus-a.html
http://www.winston.com/en/who-we-are/attorneys/woodhead-emilie-c.html
http://www.winston.com/en/who-we-are/attorneys/jagoda-deborah-s-k.html
http://www.winston.com/en/who-we-are/attorneys/sheinfeld-stephen-l.html
http://www.winston.com/en/who-we-are/attorneys/sunkel-william-m.html
http://www.winston.com/en/who-we-are/attorneys/ducamp-s-bastien.html
http://www.winston.com/en/who-we-are/attorneys/hart-barbara.html
http://www.winston.com/en/who-we-are/attorneys/fife-joan-b-tucker.html
http://www.winston.com/en/who-we-are/attorneys/hall-julie-l.html
http://www.winston.com/en/who-we-are/attorneys/durham-matthew.html
http://www.winston.com/en/who-we-are/attorneys/luo-laura.html
http://www.winston.com/en/who-we-are/attorneys/scott-brinton.html
http://www.winston.com/en/who-we-are/attorneys/miossi-william-g.html

