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 Emerging Law 
in Web Site 

Accessibility 
 By Liisa M. Thomas and 
Monique N. Bhargava 

 A
s we as a society have shifted from an offline to an 
online world, the American public has come to 
expect that the same accommodations for people 
with disabilities that exist in the “real” world will 

exist virtually as well. While the public may expect 
that provisions in laws such as the Americans with 
Disabilities Act (ADA) 1    will apply to Web sites on the 
World Wide Web, courts have not necessarily taken 
the same view.  

 Companies that engage in online commerce, or 
even those that merely make information available 
online, should take care, however, to consider mak-
ing their sites accessible to individuals with visual 
or hearing impairments. Such accommodations may 
soon be required under an update to the regulations 
that implement the ADA, and may be required—
depending on the nature of the company—under 
other laws as well.  

 LEGAL ENVIRONMENT 

 The ADA traditionally has been the starting 
point for thinking about accessibility in offline envi-
ronments, and it has been the starting point for the 
online discussion as well. Title III of the ADA spe-
cifically prohibits private entities from discriminating 

against an individual on the basis of disability in the 
full and equal enjoyment of the goods, services, facili-
ties, privileges, advantages, or accommodations of any 
place of public accommodation by any person who 
owns, leases (to or from), or operates a place of public 
accommodation. 2    “Place of public accommodation” is 
broadly defined, and includes,  inter alia , places of exhi-
bition entertainment, recreation, public gathering, 
public display (such as a museum), recreation (such as 
a zoo), education, and exercise; as well as sales, rental, 
or service establishments. 3    It is easy to see that in our 
Internet age, many online Web sites might fall into 
one of these broad categories. The ADA itself does 
not exclude or include virtual “places,” and at least 
one court has indicated, albeit in  dicta , that a “place 
of public accommodation” may include Web sites. 4    
In addition, in 1996 the US Department of Justice’s 
Office of Civil Rights opined that it believes the pro-
visions of Title III of the ADA apply equally to Web 
sites. Most courts, however, have declined to interpret 
the law in this way, as indicated above. 5    

 Instead, many courts have indicated that a Web 
site must provide public accommodation as required 
under the ADA only if there is sufficient nexus 
between the Web site and a physical location oper-
ated by the Web site host (and where the physical 
location itself constitutes a place of public accom-
modation). 6    For example, in  Nat’l Federation of the 
Blind v. Target Corp. , a California district court denied 
Target’s motion to dismiss allegations that Target 
had violated Title III of the ADA because Target’s 
Web site, target.com, was inaccessible to the blind. 
The court held that even though “a place of public 
accommodation” is a physical place, a plaintiff who 
alleges unequal access to a “service” of the place can 
allege that there is a sufficient “nexus” between the 
Web site and the place of public accommodation to 
establish a claim. 7    The court determined that many of 
the benefits and privileges of Target’s Web site were 
services of Target stores, and that the Web site services 
were “heavily integrated with the brick-and-mortar 
stores.” 8    Additionally, the court held that “services” 
protected under the ADA were not limited to those 
on the premise of public accommodation, but that the 
ADA applies to services  of  public accommodation, 
not services in public accommodation. 9    However, 
the court found that to the extent that Target’s Web 
site offered information and services “unconnected to 
Target stores” and “which do not affect the enjoyment 
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of goods and services offered in Target stores,” the 
plaintiff failed to state a claim against Target. 10    

 Similarly, in 2002, the US Court of Appeals for 
the Eleventh Circuit held that the telephone process 
for selecting contestants for the show “Who Wants to 
be a Millionaire” fell under the purview of the ADA 
because it constituted a privilege provided by the studio 
where the show was filmed and the studio was a “place 
of public accommodation,” and as such there was a 
sufficient nexus to a physical place of public accom-
modation. 11    Using the same rationale—the need for a 
nexus between the physical place of accommodation 
and the Web site—the court in  Ford v. Schering-Plough 
Corp.  12    held that a plaintiff failed to allege a nexus 
between the challenged insurance benefits and the 
physical place of public accommodation. 

 THE DOJ HAS PROPOSED WIDENING 
THE ADA APPLICABILITY ONLINE 

 In response to the confusion regarding the appli-
cability of the ADA to Web sites, the Department 
of Labor and the Department of Justice (collectively, 
the DOJ) issued a notice of proposed rulemaking 
to clarify that Web sites may indeed be deemed 
places of public accommodation under the ADA. 13    
According to its notice of proposed rulemaking, the 
DOJ is considering adding to the ADA regulations 
a clarification requiring “public entities and public 
accommodations that provide products or services 
to the public through Web sites on the Internet to 
make their sites accessible to and usable by indi-
viduals with disabilities under the legal framework 
established by the ADA.” 14    This amendment would 
remove the current requirement, as interpreted by 
most courts, that the entity has an actual physical 
place of public  accommodation. Indeed, the notice 
discusses at length that the Internet is a place not 
only where consumers can access goods and services 
but also a place where the public goes to access a 
wealth of information, which should be accessible to 
the disabled.  

 As the DOJ has not yet promulgated proposed 
rules, whether such rules will in fact be promulgated 
and the scope of those rules is unclear. However, the 
DOJ states in its notice that it intends “to regulate 
only governmental entities and public accommoda-
tions covered by the ADA that provide goods, services, 
programs, or activities to the public via Web sites on 

the Internet” and “is considering proposing explicit 
regulatory language that makes clear that Web content 
created or posted by Web site users for personal, non-
commercial use is not covered, even if that content is 
posted on the Web site of a public accommodation or 
a public entity.” 15    However, given the broad categories 
of places of public accommodation, which include “a 
place of exhibition or entertainment,” “a place of pub-
lic gathering,” and “a sales or rental establishment,” 
among others, almost any commercial entity could 
conceivably be regulated under any proposed rule. 16    

 The DOJ’s actions appear to be part of an inter-
national trend towards making the Internet an easier 
place for the visually and hearing impaired to navigate, 
as many other countries have enacted or are in the pro-
cess of enacting laws that would require private entities 
to ensure that their Web sites comply with general 
accessibility standards. Given this growing trend, it 
may be in companies’ best interests to consider the cur-
rent accessibility of their Web sites and whether steps 
should be taken to adapt their Web sites to accessibility 
best practices, especially when such compliance may 
become obligatory in the near future. 

 ADDITIONAL LAWS THAT IMPACT 
ONLINE ACCESSIBILITY 

 In addition to requirements under the ADA, 
there are other laws that likely impact a company’s 
decision to make its Web site accessible to those with 
visual and hearing impairments. For example, the 
Twenty-First Century Communications and Video 
Accessibility Act of 2010 (Video Accessibility Act) 17    
places accessibility requirements on those manu-
facturing products with “advanced  communication 
services” or those who are providers of such services. 18    
Advanced communication services are defined as 
including VoIP phone service, electronic messag-
ing services (services that provide real-time, or near 
real-time, text-based communication services), and 
interoperable video conferencing services. 19    The 
Video Accessibility Act also requires that, starting 
in 2014, cell phone manufacturers and providers of 
mobile services ensure that mobile Internet browsers 
are accessible to the blind or visually impaired. 20    In 
addition, the Video Accessibility Act requires that 
Web-based TV programming be closed-captioned. 21    

 California’s Unruh Civil Rights Act (Unruh) 
also may impact a company’s need to provide online 
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accessibility. The law provides broad protections, 
entitling all people to “the full and equal accommo-
dations, advantages, facilities, privileges, or services 
in  all business establishments of every kind whatsoever .” 22    
This law arguably goes further than Title III of the 
ADA, which is limited to the 12 places of public 
accommodation defined in the federal law. The scope 
of Unruh has been open to competing interpretations. 
For example, Web site accessibility under Unruh was 
addressed in the 2007 state action of  Nat’l Federation 
of the Blind v. Target Corp. , 23    where the plaintiffs 
argued solely their state law claims after having their 
ADA claims dismissed. Notably, the court ruled that 
“explicitly for the purposes of class certification,” 
California’s Unruh Act and the Disabled Person’s Act 
applied toTarget.com as a kind of business establish-
ment and an accommodation, advantage, facility, 
and privilege of a place of public accommodation, 
respectively. As such the court stated that no nexus 
to the physical stores need be shown. 24    Ultimately the 
case was settled, which leaves the scope of the Unruh 
Act, and whether it applies to all business Web sites, 
unsettled.  

 However, a more recent lawsuit filed in the 
Ninth Circuit against the Sony Corporation alleged 
that Sony’s online video games fail to provide tools to 
allow visually impaired individuals to play the games, 
in violation of the ADA and Unruh. 25    The Ninth 
Circuit dismissed the ADA claims, when the court 
found that Sony was a manufacturer of video games 
and the provider of online services and, as such, was 
not an entity providing a “place of public accommo-
dation” and was not liable for violation of the ADA. 26    
Because there was no longer any jurisdiction after the 
dismissal of the ADA claims, the court did not hear 
arguments under Unruh.  

 It is possible that future California courts could 
look to the  Target  decision as precedent, or they could 
see the case as limited in scope and adopt the physi-
cal place of public accommodation requirement fol-
lowed by other courts. Given that the California law 
appears to offer more comprehensive protection, it is 
highly likely that, absent a modification in federal or 
state law, this issue will arise in the future. Notably, 
there also have been some attempts by state attorneys 
general to require companies to make their Web sites 
accessible to the visually impaired. In 2004, the New 
York Attorney General announced settlements with 
two major travel Web sites, Ramada.com and Priceline.

com. The owners of these Web sites agreed to imple-
ment various accessibility standards to permit visually 
impaired users to use screen-reading software on their 
respective Web sites. 27    Additionally, in 2008, the 
Massachusetts Attorney General announced a coop-
erative agreement with Apple, Inc., in which Apple 
agreed to make its iTunes software, iTunes store, and 
iTunes U more accessible to the visually impaired. 28    

 Finally, Web sites operated by or for govern-
ment agencies must comply with general Web site 
accessibility standards under Section 508 of the 
Rehabilitation Act of 1973. 29    In particular, govern-
ment agencies procuring electronic and information 
technology products and services are required under 
federal law to award contracts only to those com-
panies who can develop products and services that 
comply with government accessibility standards.  

 INTERNATIONAL LAW  

 The question of Web site accessibility has become 
one of international importance, and a growing body 
of legal and national policies is emerging internation-
ally. Several international entities, including the 
European Union, Canada, and the United Kingdom, 
are currently developing standards for Web site acces-
sibility. In 2002 the European Parliament adopted 
WCAG as the accessibility standard for all public 
sector Web sites ( i.e. , governmental Web sites). More 
recently, in May 2010, the European Commission rec-
ognized in its Digital Agenda for Europe that “public 
Web sites and online services … that are important 
to take full part in public life should be brought into 
line with international accessibility standards” and 
proposed actions aiming to make public sector Web 
sites and Web sites offering basic services to citizens 
fully accessible by 2015. Finally, State Members that 
are signatories to the United Nation’s Convention 
on the Rights of Persons with Disabilities, which the 
US signed in 2009, have agreed to take appropriate 
measures to “promote access for persons with dis-
abilities to new information and communications 
technologies and systems, including the Internet.” 

 CONCLUSION 

 Given the unsettled climate surrounding Web 
site accessibility of the disabled, as well as the lack 
of clarity as to whether Web sites offered by private 
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entities that offer goods and services to the public 
would be required to comply with any standards pro-
mulgated in the near future, private entities should 
consider the standards of Web site accessibility that 
the DOJ has deliberated adopting. Among other con-
siderations, the following steps should be considered 
by companies in their Web site accessibility plans: 

   1. If you have pages where you want users to enter 
into legal or financial commitments (Web store 
pages, agreeing to Web site terms), give the user 
the ability to modify what they enter before sub-
mitting, and give the user the ability to review 
and then confirm what was entered.   

  2. Provide text alternatives for any non-text con-
tent to allow assistive devices like screen readers 
to read the content, and caption all audio and 
video content.   

  3. Make site layout consistent, simplify layouts, 
and design so that the site can be navigated by 
keyboard. This includes simplifying the header 
and footer layout, minimizing a reliance on 
color (which can make it hard for some visually 
impaired to use the site).   

  4. Provide users with enough time to read and use 
content, including using multimedia features 
with controls that allow the user to adjust vol-
ume, play, pause, and restart.  

  5. Provide users with accessible documents, including 
easy access to PDFs and Word documents, which 
are easily compatible with adaptive technologies.    
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