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Supreme Court Enforces Arbitration Agreement Prohibiting 
Class Action Proceedings

In a 5-4 decision, with enormous implications for the future of class action litigation, the 
Supreme Court ruled on April 27 that an arbitration provision in an otherwise valid consumer 
contract requiring disputes to be arbitrated individually was enforceable.  AT&T Mobility LLC 
v. Concepcion, U.S., No. 09-893, 4/27/11.

Plaintiffs were a California couple who entered into a cellular telephone contract with 
AT&T Mobility. The contract provided that any disputes arising between the parties 
must be arbitrated rather than litigated, and further required that claims be brought in the 
parties’ “individual capacity, and not as a plaintiff or class member in any purported class or 
representative proceeding.” Plaintiffs later brought suit in California federal court, alleging 
that AT&T wrongfully charged them $30 in taxes on cellular telephones that were advertised 
as “free.” After that lawsuit was consolidated with a putative class action, AT&T moved to 
compel arbitration pursuant to the contract. The district court denied the motion, finding that 
the arbitration provision was unenforceable under California law because the waiver was 
contained in a contract of adhesion, the amounts in question were small, and plaintiffs alleged 
that the defendant engaged in fraud. The Ninth Circuit affirmed, rejecting AT&T’s argument 
that application of California law to frustrate such arbitration provisions was preempted by the 
Federal Arbitration Act (“FAA”).

In an opinion authored by Justice Scalia and joined by Chief Justice Roberts and Justices 
Kennedy, Thomas, and Alito, the Supreme Court reversed the Ninth Circuit and enforced the 
contract provision requiring plaintiffs to individually arbitrate their claims. The Court noted that 
the “overarching purpose” of the FAA “is to ensure the enforcement of arbitration agreements 
according to their terms so as to facilitate streamlined proceedings,” and concluded that the 
California law interfered with arbitration by allowing any party to a consumer contract to 
demand classwide arbitration after the fact. The Court also noted that “[c]lasswide arbitration 
includes absent parties, necessitating additional and different procedures and involving higher 
stakes,” and thus arbitration is “poorly suited to the higher stakes of class litigation.” In addition, 
the Court focused on the limited judicial review of arbitration decisions, noting that “[w]e find 
it hard to believe that defendants would bet the company with no effective means of review, 
and even harder to believe that Congress would have intended to allow state courts to force 
such a decision.” Notably, the Court dismissed the argument that the provision was included in  
a contract of adhesion, stating that “the time in which consumer contracts were anything other 
than adhesive are long past.” The Court concluded that the California law allowing plaintiffs 
to force defendants into class proceedings despite a contract prohibiting such proceedings was 
an “obstacle to the accomplishment of the purposes and objectives” of the FAA, and thus was 
preempted.

Justice Thomas wrote separately to state his agreement with the result and to note his ongoing 
objection to the Court’s purpose preemption doctrine. Justice Breyer dissented, joined by 
Justices Ginsburg, Sotomayor, and Kagan, and argued that the California law against class 
action waivers could be applied without frustrating the purposes of the FAA.  Justice Breyer 
pointed out that class arbitration was well known in California and elsewhere, and that 



2

These materials have been prepared by Winston & Strawn LLP for informational purposes only. These materials do not constitute legal advice and 
cannot be relied upon by any taxpayer for the purpose of avoiding penalties imposed under the Internal Revenue Code. Receipt of this information does 
not create an attorney-client relationship. No reproduction or redistribution without written permission of Winston & Strawn LLP. 

© 2011 Winston & Strawn LLP

California’s law merely put arbitration agreements on the same 
footing as other California contracts.

Although this decision involved parties to a consumer contract, 
nothing in the decision limited the holding to such contracts.  
Thus, the Supreme Court has opened the door for companies to 
enforce mandatory individual arbitration provisions in a range of 

contractual settings, including consumer contracts, employment 
agreements, and any other relationship governed by an otherwise 
enforceable written contract. Going forward, businesses would 
be well advised to review all of their contractual relationships to 
determine whether and how they may best take advantage of this 
decision to limit exposure through effective individual arbitration 
provisions.
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