
The passage of the Patient Protection and Affordable Care Act of 2010 (PPACA) has sparked 
uncertainty and controversy over how its many provisions will be implemented by group health 
plan sponsors and insurers. While several significant provisions of PPACA are not scheduled to 
take effect until 2014 or later, others have already been implemented, and still others have been 
delayed, causing uncertainty and confusion, while other provisions have been implemented 
and later amended due to administrative difficulties. The Department of Health and Human 
Services (HHS), the Internal Revenue Service (IRS), the Department of Labor, and the Treasury 
Department (collectively, the Departments) have been assigned the onerous task of drafting 
regulations that clarify the complex text of PPACA. Unfortunately, the Departments are not 
issuing regulations as quickly as many plan sponsors would like, and those regulations that 
are released often raise more questions than they answer. The following is intended to be an 
overview of the status of the implementing regulations, including areas that have presented 
confusion or uncertainty for plan sponsors, and other developments in the area of health care 
reform.

PPACA’s 2011 Provisions
Effective for plan or policy years beginning on or after September 23, 2010 (January 1, 2011, 
for calendar year plans), all group health plans are subject to the following mandates under 
PPACA:

•	 Prohibition on preexisting condition exclusions: Plans are prohibited from excluding 
enrollees under 19 years of age due solely to a preexisting condition.

•	 Extension of dependent coverage: All plans offering dependent coverage must 
provide such coverage for dependents up to age 26 (grandfathered plans may still 
exclude adult dependents eligible for their own or their spouse’s employer-sponsored 
coverage).

•	 Prohibition on rescissions: Plans are prohibited from rescinding coverage, except in 
the case of fraud or an intentional misrepresentation of a material fact. For purposes 
of this provision, a rescission is defined as a cancellation or discontinuation of 
coverage that has a retroactive effect. 
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•	 Prohibition/restriction on lifetime and annual dollar limits: Plans may not impose 
lifetime dollar limits on essential benefits and may only impose restricted annual 
limits on essential benefits, the amounts of which have been established by the 
Secretary of HHS as follows:

- For a plan year beginning on or after September 23, 2010, but before  
 September 23, 2011, the annual limit may be no less than $750,000.
- For a plan year beginning on or after September 23, 2011, but before  
 September 23, 2012, the annual limit may be no less than $1.25 million.
- For a plan year beginning on or after September 23, 2012, but before  
 December 31, 2013, the annual limit may be no less than $2 million.
- For a plan year beginning on or after January 1, 2014, annual limits are  
 completely prohibited.

•	 Medical loss ratio: Insurers must begin annually reporting the percentage of 
premiums spent on nonclaim expenses. Effective January 1, 2011, for all plans, 
insurers and plan sponsors must provide a rebate to participants if more than a 
specified percentage of premium revenue (15 percent for large plans and 20 percent 
for small plans) is expended on nonclaim costs.

Effective for plan or policy years beginning on or after September 23, 2010 (January 1, 2011 
for calendar year plans), the following patient protections established under PPACA shall apply 
only to non-grandfathered plans:

•	 New internal appeal and external review procedures: Nongrandfathered plans 
must establish a new internal appeals process that affords participants additional 
rights and must offer participants the option of submitting any final adverse benefit 
determination for external review through an independent review organization.

•	 Coverage for emergency services: Nongrandfathered plans must provide participants 
with the right to receive benefits for emergency services without prior authorization, 
regardless of whether the services are provided in- or out-of-network.

•	 Primary care provider designations: Nongrandfathered plans that allow or require 
participants to designate an in-network primary care provider must permit a 
participant to select any in-network provider that is available to accept the individual. 
Furthermore, women must be permitted to designate as a primary care provider an 
obstetrician, gynecologist, or midwife, if desired, and children must be permitted to 
designate a pediatrician, if desired.

•	 Preventive care coverage: Nongrandfathered plans must provide participants with 
100% coverage for preventive care without any cost sharing requirement.
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Also effective January 1, 2011 is a change to the definition of “qualified medical expenses” 
for all HSAs, FSAs, and HRAs. This definition has been amended to exclude over-the-counter 
medications (with the exception of insulin) unless obtained with a doctor’s prescription. 
Furthermore, beginning January 1, 2011, the tax on HSA distributions not used for qualified 
medical expenses has been increased to 20 percent.

Plan sponsors may wish to stay abreast of the debate surrounding implementation of these and 
future provisions to guide their administration of health plans. 

Confusing and Ambiguous PPACA Provisions Cause Delay
Section 2716 of the Public Health Service Act (PHSA), added by Section 10101(d) of 
PPACA, contains a provision applying Internal Revenue Code (Code) Section 105(h) rules to 
nongrandfathered insured group health plans. Section 105(h) of the Code prohibits salary-
based discrimination in the provision of health benefits with respect to self-funded plans. 
However, PPACA left unanswered significant questions regarding the application of these 
nondiscrimination rules to insured health plans, such as:

•	 What constitutes nondiscriminatory benefits?
•	 What methods should be used in testing compliance of coverage?
•	 How is “highly compensated” defined?
•	 How should “safe harbor” plans be designed?
•	 Are employers permitted to aggregate different, but substantially similar, coverage options 

in compliance testing?
•	 How do these nondiscrimination rules apply to multiple employer plans?
•	 How should employees who voluntarily waive employer coverage be treated?
•	 What are the transition rules following a merger, acquisition, or other similar corporate 

transaction?

It is hoped that these uncertainties will be resolved when the Departments promulgate 
regulations for Section 2716 of the PHSA. However, the Departments were unable to provide 
regulations before the provision was scheduled to take effect for plan or policy years beginning 
on or after September 23, 2010. Since the provision is vague without further guidance, the IRS 
issued Notice 2011-1, which states that compliance with the non-discrimination provisions 
applicable to insured group health plans should not be required until after regulations or other 
administrative guidance has been issued. Notice 2011-1 says the decision to delay the effective 
date was because regulatory guidance is essential to the operation of the statutory provisions. 
Compliance with the non-discrimination rules will not be required until a period of time after 
regulations are issued, and sanctions for failure to comply, which the Departments have said 
will be $100 per day per individual discriminated against, do not apply until that time.

Section 10101(d) of PPACA is not the only provision that the Departments have delayed. Section 
9002 of PPACA, which requires companies to report the cost of employer-sponsored health care 
on each employee’s Form W-2, was also scheduled to take effect January 1, 2011. However, 
due to uncertainty on how to calculate the cost of employer-sponsored health coverage, the IRS 
postponed the effectiveness of this provision in Notice 2010-69 issued on October 23, 2010, 
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and the provision is now not scheduled to take effect until January 1, 2012. However, optional 
reporting will be permitted during 2011, and the 2011 Form W-2 published by the IRS does 
include a box for reporting the cost of employer-sponsored health care under Code DD. Code 
DD indicates that this amount is not taxable; however, employers are still awaiting guidance 
from the Departments that addresses how this amount should be calculated.

It is also important to note that the Departments have already begun amending previously 
issued regulations. One such amendment is to the June 17, 2010, interim final rules applicable 
to grandfathered plans. The June 17 rules provide that any health plan that changes insurance 
carriers or policies after March 23, 2010, loses its grandfathered status, thereby subjecting 
the plan to all of PPACA’s employer-sponsored group health plan provisions. However, on 
November 15, 2010, HHS issued an amendment to the interim final rules. This amendment 
allows a group health plan to change insurance companies and enter into a new insurance 
policy, certificate, or contract without losing its grandfathered status, provided that the plan 
continues to fully comply with all other requirements set forth for grandfathered plans in the 
interim final rules. In other words, this amendment permits group health plans to shop around 
for the same coverage at a lower cost. However, this amendment applies only to changes in 
insurance coverage that take effect on or after November 15, 2010; the amendment is not 
retroactive. Thus, any grandfathered group health plan that entered into a new insurance policy, 
certificate, or contract (other than a renewal) after March 23, 2010 (PPACA’s effective date) but 
before November 15, 2010, is not protected by this amendment and is deemed to have lost 
its grandfathered status. For purposes of this amendment, the date the new coverage becomes 
effective is the commencement date specified on the policy, certificate, or contract and not the 
date the parties enter into the agreement for coverage.
 
Questions Surrounding Health Care Reform Constitutionality and Potential Repeal
In December 2010, a U.S. federal district court judge Henry E. Hudson in the Eastern District 
of Virginia held that PPACA’s requirement that nearly all Americans obtain insurance beginning 
in 2014 (commonly referred to as the individual insurance mandate) exceeded Congress’s 
regulatory authority under the Commerce Clause of the U.S. Constitution. In his opinion, Judge 
Hudson stated that Commerce Clause powers may not be used “to compel an individual to 
involuntarily enter the stream of commerce by purchasing a commodity in the private market.” 
However, the individual insurance mandate is central to PPACA’s goal of covering more than 30 
million uninsured Americans. Insurers argue that only by requiring healthy people to purchase 
policies can such companies afford to pay for those with expensive medical conditions. Judge 
Hudson’s ruling invalidated only the individual insurance mandate; not the rest of PPACA. 
However, the Obama administration has acknowledged that they will not be able to implement 
other provisions of PPACA, such as those preventing insurers from denying coverage to those 
with preexisting conditions or charging participants discriminatory rates, without the individual 
insurance mandate taking effect.  On January 31, 2011, as this issue was going to press, a 
federal district court judge Roger Vinson of the Northern District of Florida ruled all of PPACA 
unconstitutional. Judge Vinson agreed with the Obama administration that the individual 
mandate was vital to the success of PPACA, concluding that the insurance requirement was 
so “inextricably bound” to other PPACA provisions that its unconstitutionality required the 
invalidation of the entire law.
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While the rulings by Judge Hudson and Judge Vinson have added to the confusion and uncertainty 
surrounding the implementation of PPACA, the law is far from repealed. Two other district court 
judges have found the entire law constitutional, and the Obama administration has indicated 
that it will appeal both adverse rulings on the individual insurance mandate. Furthermore, 
Judge Hudson denied the Commonwealth of Virginia’s request for injunctive relief, since none 
of the steps taken to implement the law are irreversible and the individual insurance mandate is 
not scheduled to take effect until 2014. Courts will likely take years to resolve these questions 
concerning the constitutionality of the law.

As the courts fight over constitutionality, the House of Representatives has passed legislation 
to repeal PPACA on a near party line vote. This repeal has almost no chance of taking effect, 
however, as Senate Majority Leader Harry Reid has said he would not consider the bill, and 
President Obama would be likely to veto any such legislation.

Conclusion
Plan sponsors must make sure they are in compliance with the currently applicable provisions 
of PPACA and should stay abreast of any further changes in the law and its implementing 
regulations. With respect to the provisions that have already taken effect, plan sponsors should 
note that the Departments have only issued proposed regulations to date; final regulations are 
yet to come and could potentially contain changes from the proposed regulations or, as we have 
seen, the Departments could issue amendments to the proposed regulations. Since the text of 
PPACA is still being interpreted by the Departments, the Departments will continue to issue 
(and modify as necessary) implementing regulations surrounding the law for years to come. 
During this time, plan sponsors should remain vigilant and consult with counsel as appropriate.


