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On February 20, 2014, in New Jersey Board of Public Utilities v. FERC, the United 
States Court of Appeals for the Third Circuit affirmed FERC’s orders approving a revised tariff 
submitted by PJM Interconnection, LLC (“PJM”), which, among other things, eliminated a prior 
exemption from mitigation for resources built pursuant to a state mandate.  New Jersey Bd. of 
Pub. Util. v. FERC, 2014 WL 642943, at *1 (3d Cir. Feb. 20, 2014).  This decision has 
significant implications for state efforts to contract for new capacity and to provide incentives for 
existing capacity to repower to the extent that those efforts affect FERC regulated capacity 
prices. 
 

New Jersey and Maryland, who are among the petitioners in this case, had launched state 
initiatives to develop new generation resources in an effort to invoke the prior exemption from 
the Minimum Offer Price Rule (“MOPR”) for state-mandated resources.  Id. at *8.  Both New 
Jersey and Maryland intended to offer their new capacity resources into the PJM market at prices 
below their actual cost to ensure that they would be accepted.  Id.  Beginning in April 2011, 
FERC issued three orders approving PJM’s revised tariff, which eliminated or altered the prior 
MOPR rules.  Petitioners took issue with: (1) the elimination of the exemption for state-
mandated resources, (2) FERC’s decision that the MOPR did not provide for automatic clearance 
for self-supply offers; and (3) the exemption of solar and wind-powered generators from the 
MOPR.  Id. at *12.   
 

New Jersey and Maryland contended that FERC’s orders accepting changes to the MOPR 
amounted to direct regulation of power facilities in violation of § 201 of the Federal Power Act 
(“FPA”) and that FERC acted arbitrarily and capriciously in approving PJM’s elimination of the 
state-mandated exemption.  Id. at *14.  The Court held that FERC acted within its jurisdiction 
under the FPA, given that New Jersey and Maryland’s plans to introduce new capacity into the 
Base Residual Auction would have had an effect on the prices of wholesale electric capacity in 
interstate commerce.  Id. at *15.  FERC’s approval of rules that would prevent the states’ choices 
from adversely affecting wholesale capacity rates fell squarely within its jurisdiction.  Id. at *17.  
The Court also concluded that FERC acted reasonably in eliminating the state-mandated 
exemption, as FERC’s decision had rested on the “mounting evidence of risk” that the state-
mandated exemption could permit uneconomic entry into the capacity market.  Id. at *19. 
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Prior to the 2011 reforms to the MOPR, PJM’s tariff provided that in the Base Residual 
Auction, PJM would accept “first, all Sell Offers in their entirety designated as self-supply 
committed regardless of price.”  Id. at *21.  In its revised tariff filing, PJM proposed to eliminate 
this language in order to clarify that self-supply offers were not exempted from the MOPR.  Id.  
Petitioners argued that FERC acted arbitrarily and capriciously in accepting PJM’s rejection of 
an exemption for self-supply from the MOPR.  Id.  However, the Court concluded that 
petitioners’ challenge was rendered moot by FERC’s approval of an exemption to the MOPR for 
self-supply resources while this case was pending.  Id. 
 
 Petitioners further asserted that FERC’s acceptance of PJM’s proposal to add wind and 
solar facilities to the list of exemptions from the MOPR amounted to undue discrimination in 
violation of the FPA.  Id. at *23.  In response, FERC maintained that the exempted resources are 
not similar to gas-fired resources, since in contrast to wind and solar resources, gas-fired 
generators’ short development time to respond to capacity needs meant that they were more 
efficient resources to suppress capacity prices.  Id. at *24.  The Court found FERC’s explanation 
to be sufficient and found that the MOPR’s disparate treatment of various types of capacity 
resources did not constitute undue discrimination.  Id. 
 
 In addition, cross-petitioners in this case further challenged: (1) the policy of basing the 
calculation for energy and ancillary services offsets on the zone with the highest revenues; and 
(2) the policy of exempting resources from the MOPR once they have cleared only one capacity 
auction.  Id. at *13.  PJM’s revised tariff proposed to calculate energy and ancillary service 
offsets from a resource’s net cost of new entry into the market based on the revenues earned by 
the highest-earning resources in the PJM zone where the resource is located.  Id. at *25.  
Although the Court agreed that there may be better, or more accurate, methods of calculating 
energy and ancillary services, the Court held that FERC articulated legitimate reasons for finding 
PJM’s method to be likely to provide a reasonably accurate forecast, and thus to be just and 
reasonable.  Id. at *26.  Lastly, FERC had decided that a new resource would no longer be 
subject to mitigation after it cleared one auction at an offer price near its full cost of entry, 
because a resource that has successfully cleared an auction at or near its cost is “needed” by the 
market and is therefore economic.  Id. at *27.  The Court held that FERC adequately explained 
its decision, and contrary to the cross-petitioners’ assertions, FERC was not required to replicate 
the standard it approved for the NYISO.  Id. at *28. 
 
 The Third Circuit’s decision addresses the same New Jersey and Maryland capacity 
procurement programs at issue in PPL EnergyPlus, LLC v. Hanna, No. 11-745, 2013 WL 
5603896 (D.N.J. Oct. 11, 2013) and  PPL EnergyPlus, LLC v. Nazarian, No. MJG-12-1286, 
2013 WL 5432346 (D. Md. Sept. 30, 2013), which held that the states’ programs violated the 
U.S. Constitution since they would adversely affect the FERC capacity pricing rules.  Those two 
U.S. District Court decisions have been appealed.  The Third Circuit’s opinion today in New 
Jersey Board of Public Utilities v. FERC does not bode well for the two pending appeals. 
 


