
On October 22, 2010, the Department of Labor (the DOL) proposed a revision of 35-year-old 
regulations defining “fiduciary” for purposes of the Employee Retirement Income Security Act 
(ERISA) and Section 4975 of the Internal Revenue Code. Although the regulations are currently only 
in proposed form, they are  garnering significant attention from both plan sponsors and plan service 
providers due to the potentially sweeping changes proposed. 

If the regulations are finalized in their proposed form, service providers to plans that were not 
previously treated as ERISA fiduciaries may become ERISA fiduciaries. For example, depending 
on the final form of the regulations, it is possible that broker-dealers, real estate brokers, appraiser, 
service providers who perform valuations, service providers who provide fairness opinions and 
investment consultants would be treated as ERISA fiduciaries. Some of these providers may not 
currently structure their services to plans in ways that are consistent with ERISA’s fiduciary rules. 
Also, service providers may nevertheless require higher fees in order to assume fiduciary liability.

ERISA requires fiduciaries to act with a high standard of care and solely in the interest of plan 
participants and beneficiaries. Conflicts of interest and plan transactions that may benefit the 
fiduciary are generally prohibited under ERISA and ERISA fiduciaries have personal liability for 
losses resulting from a breach of fiduciary duty. 

Comments on the regulations, which were expected to be numerous and potentially vociferous, 
were due on February 3, 2011. The DOL has schedule a public hearing on the regulations on March 
1, 2011.  The regulations are proposed to become effective 180 days after they are finalized.

Background
Under Section 3(21) of ERISA, the definition of “fiduciary” includes a person who “renders 
investment advice for a fee or other compensation, direct or indirect, with respect to any moneys or 
other property of such plan, or has any authority or responsibility to do so . . . .”1 The DOL issued 
regulations in 1975 interpreting this part of the fiduciary definition, which remain in effect today. The 
current regulations create a five part test for fiduciary status by reason of rendering investment advice: 
(1) Rendering advice as to the value of securities or other property, or making recommendations 
as to the advisability of investing in, purchasing or selling securities or other property (2) on a 
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regular basis(3) pursuant to a mutual agreement, arrangement or understanding with the plan or 
plan fiduciary that(4) the advice will serve as a primary basis for investment decisions with respect 
to plan assets and that (5) the advice will be individualized based on the needs of the plan. 

In the commentary accompanying the proposed regulations, the DOL notes that the landscape 
for retirement plans has changed significantly since 1975 when these regulations were published, 
including a shift from defined benefit plans to defined contribution plans. The DOL also observes 
in the commentary that the financial marketplace has changed substantially since 1975, with 
increased complexity of the investment products available to plans. The DOL believes that these 
changes warrant a reexamination of the types of advisory relationships that should give rise to 
fiduciary status. 

In particular, the DOL notes in its commentary that it has encountered situations in its enforcement 
efforts in which parties may significantly influence the decisions of plan fiduciaries and yet be able 
to avoid fiduciary status because they may not meet one or more of the elements of the five part test. 
The DOL expresses concern that this allows parties that may be influential to plans to operate under 
conflicts of interest and otherwise not in compliance with ERISA’s protective fiduciary standards. 

Overview of the Proposed Regulations

Description of Advice
The proposed regulations would change the description of the advice that would cause a party to 
be a fiduciary by including more types of advice and other activities that may not have traditionally 
been viewed as “advice.”

Addition of Appraisals and Fairness Opinions 
The proposed regulations would cause those providing appraisals and fairness opinions, which 
may not have traditionally been considered “advice” or a fiduciary activity, to be considered 
ERISA fiduciaries. In the commentary accompanying the proposed regulations, the DOL discusses 
valuations and fairness in the employee stock ownership plan (ESOP) context in particular, but 
notes that its concerns about appraisers extend beyond ESOPs. The DOL discusses its enforcement 
activities in the area of ESOPs and violations relating to incorrect valuation of employer securities. 
The DOL expresses its view that applying fiduciary standards to appraisals and fairness opinions 
may address the issues it has seen in its ESOP investigations and “align the duties of persons who 
provide these opinions with those of fiduciaries who rely on them.”2

Some ERISA practitioners and plan service providers have expressed concern that other types of 
valuations or appraisals, where perhaps the opportunity for abuse is not so acute, may be swept 
into the fiduciary definition as well. For example, would otherwise nonfiduciary recordkeepers or 
administrators who may assist in valuing plan assets become fiduciaries under this rule? In addition, 
the proposal has raised concern that it will be difficult and more costly for plans to obtain needed 
valuations and fairness opinions because of the extra cost that fiduciary status may bring.
 
Recommendations on “Management” and “Holding” of Securities and Other Property
The proposed scope of advice would also encompass “recommendations as to the management of 
securities or other property” and also the advisability of “holding” securities or other property. In 
contrast, the current version of the regulations speaks only in terms of “investing in,” “purchasing” 
or “selling” (and not “holding” or “management of”) securities and other property. The DOL notes in 
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the commentary that this change would include advice relating, for example, to voting proxies and 
selecting investment managers. Under the current regulations, plan service providers may provide 
this type of advice on a nonfiduciary basis because the advice does not relate to the investment in, 
purchase or sale of property, but rather the management and holding of assets. Similar arguments 
could be made regarding asset allocation advice in which the advice does not relate to the purchase 
or sale of particular securities. 

Advice Recipients—Plans, Plan Fiduciaries, Participants, and Beneficiaries
The proposed regulations also provide that a party can be rendering investment advice for purposes 
of the regulations if the advice is provided to a plan, a plan fiduciary or a plan participant or 
beneficiary. 

On the question of advice provided to participants, the DOL specifically requests comments on 
whether recommendations regarding plan distributions should be considered investment advice 
for purposes of the regulations. The DOL previously issued an opinion that a recommendation to a 
plan participant to take an otherwise permissible plan distribution does not constitute investment 
advice, even when combined with a recommendation of how to invest the distribution. The DOL 
reports that there were concerns that this exclusion from the scope of investment advice may not 
adequately protect participants who may receive conflicted advice regarding the investment of plan 
distributions. 

Other Conditions for Fiduciary Status
In addition to rendering investment advice to a plan, plan fiduciary or plan participant or beneficiary, 
an adviser must meet one of the four additional conditions before they will be considered fiduciaries 
by reason of providing investment advice. 

•	 Fiduciary Representation or Acknowledgement. The first condition is that the adviser 
has represented or acknowledged that it is acting as a fiduciary under ERISA. The 
DOL expresses its view that explicitly claiming ERISA fiduciary status gives the advice 
recipient a reasonable expectation of impartial and prudent advice. 

•	 Discretionary Authority or Control. The second condition is that the adviser has 
discretionary authority or control over management of plan assets or over the 
administration of the plan (which are the other categories of fiduciaries under Section 
3(21) of ERISA). Thus, if a party is an ERISA fiduciary on other grounds, it will be 
considered a fiduciary for this purpose as well if it renders investment advice. 

•	 Investment Adviser under the Investment Advisers Act. The third condition is that the 
adviser is an “investment adviser” within the meaning of the Investment Advisers Act of 
1940. 

•	 Agreement, Arrangement or Understanding that Advice May Be Considered in Investment 
Decisions. The fourth condition potentially presents the most significant changes from 
the current regulations. First, the proposed regulations would no longer require that the 
advice be provided on a regular basis, meaning that one-time advice could give rise 
to fiduciary status. Second, while the proposed regulations still require an agreement, 
arrangement or understanding between the adviser and the plan, plan fiduciary or plan 
participant, the advice need not form the primary basis for the investment decision, but 
rather the agreement, arrangement or understanding must be merely that the advice 
“may be considered” in making plan investment decisions. 
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Exceptions and Carve-Outs
Although their scope is broad, the proposed regulations do include certain limitations on fiduciary 
status. 

•	 Adversarial Counterparties. First, there is an exception for advice or recommendations 
provided by a party when the recipient of the advice (that is, the plan, a plan fiduciary 
or a plan participant) knows, or reasonably should know, that the party is providing the 
advice or recommendation in its capacity as a buyer or seller of the security or other 
property in question and that person providing the advice is not undertaking to provide 
impartial investment advice. The DOL appears here to recognize that, in the course of 
any transaction with a plan, the other party to the transaction may make statements that 
could be construed as advice or recommendations. Fiduciary status, however, would 
generally be inconsistent with an adversarial relationship and the opposing positions in 
the transaction should make it clear to the plan, plan fiduciary or participant that the 
advice is not intended to be impartial.

•	 Investment Education. The proposed regulations also have a carve-out for investment 
education. In 1996, the DOL issued guidance that distinguished investment education 
(which does not necessarily cause the provider of the education to be a fiduciary) from 
investment advice (which may cause the provider of the advice to be a fiduciary). The 
proposed regulations would allow this distinction between education and advice to 
continue. 

•	 Platform Providers and Financial Information Regarding Investment Alternatives. The 
proposed regulations also have a carve-out for (1) platform providers that market 
investment options or make them available (without regard for the individualized needs 
of the plan or participants) for plan fiduciaries to select to offer under a plan and (2) 
providing “general financial information and data to assist a plan fiduciary’s selection 
or monitoring” of investment alternatives.3 To rely on these carve-outs, however, the 
platform provider or the party providing the financial information must disclose in 
writing to the plan fiduciary that the platform provider is not undertaking to provide 
impartial investment advice. 

•	 General Reports or Statements Reflecting the Value of a Plan’s Investment. As discussed 
above, the proposed regulations would cover appraisals or fairness opinions. The DOL 
has proposed, however, that an appraisal or a fairness opinion for this purpose would 
not include “a general report or statement that merely reflects the value of an investment 
of a plan” and is provided for purposes of compliance with reporting and disclosure 
requirements under applicable law (for example, a plan’s annual financial reports).4 

Notably, however, this carve-out does not apply if the report involves assets for which there is not a 
generally recognized market and serves as a basis on which a plan may make distributions to plan 
participants and beneficiaries. So if a plan has “hard-to-value” assets, this carve-out may not be 
available to those parties who provide information about the value of those assets. 
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Fees or Other Compensation 
Section 3(21) of ERISA requires that the investment advice be rendered “for a fee or other 
compensation, direct or indirect” in order to make the provider of the advice an ERISA fiduciary 
on that basis.5 The proposed regulations clarify that fee or compensation includes brokerage, 
mutual fund sales, and insurance sales commissions. This reference to brokerage as a “fee or other 
compensation” has raised the question of whether brokers, who may recommend the purchase of 
certain securities to plans, will be fiduciaries if the proposal is adopted. 

Conclusion and Potential Action Items
Of course, the regulations are still in proposed form and thus do not require compliance efforts at 
this time. Given the potential significance of the changes if adopted, however, it can be expected 
that the proposal will get the attention of both plan sponsors and plan service providers. 

Although the comment deadline will have passed by the time this goes to print, interested parties 
may wish to review the comments received and testimony from the hearing schedule for March 
1 (all of which are available at the Employee Benefit Security Administration’s Web site). Plan 
service providers who had previously relied on nonfiduciary status may wish to begin assessing 
the consequences on their services of potential fiduciary status, including restructuring fee or other 
arrangements and considering fiduciary liability insurance. Plan sponsors may wish to evaluate the 
potential effect of fiduciary status on plan service providers and also evaluate whether any of the 
proposed rules could cause any of their employees to inadvertently become fiduciaries. 

Endnotes

1 ERISA § 3(21)(A)(ii). The other categories of fiduciaries are (1) persons exercising any discretionary 
authority or discretionary control respecting management of such plan or exercise any authority or 
control respecting management or disposition of its assets or (2) persons with discretionary authority or 
discretionary responsibility in the administration of a plan. ERISA § 3(21)(A)(i), (iii). 

2 Prop. Reg. §2510.3-21(c)(2)(ii)(C).
3 Prop. Reg. §2510.3-21(c)(2)(ii)(C).
4 Prop. Reg. §2510.3-21(c)(2)(iii).
5 ERISA § 3(21)(A)(ii).


