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Winston & Strawn Comments to DOL 
on Nursing Break Requirements

Winston & Strawn submitted the following comments in response to the Department of Labor’s Request for Information 
(“RFI”), published December 21, 2010, concerning the implementation of the nursing break requirements that were added 
to the Fair Labor Standards Act (“FLSA”) by certain provisions of the Patient Protection and Affordable Care Act (“PPACA” or 
“the nursing break amendments”):

Compensation for Time Spent Expressing Milk
The nursing break amendments unambiguously exempt time that employees spend expressing milk from compensability 
under the FLSA. 29 U.S.C. § 207(r)(2). This unambiguous statutory language was clearly intended by Congress to override 
the informal rule that has been developed by the Department of Labor that short breaks of 20 minutes or less must be 
counted as hours worked. See 29 CFR 785.18. As a matter of policy, it may be a good idea for employers to compensate 
employees for short nursing breaks. The Department’s suggestion that its interpretive regulation trumps the statute’s express 
language and can render nursing breaks compensable, however, see 75 FR 80074, is entirely untenable. If an employer 
is contractually bound to provide employees paid rest breaks, the employer would of course likely breach its obligations 
if it refused to pay an employee who used her paid rest break to express milk. Given the language of the nursing break 
amendments, however, employer can never be obligated to make such payments by the FLSA itself. The Department should 
drop this position from its guidance, and should instead adopt a position urging employers to compensate employees for 
such breaks as a matter of policy.

Provision of Space For Nursing Breaks
For many employers, it is as a practical matter impossible to comply with the nursing break amendments’ requirement that 
nursing employees be provided “a place, other than a bathroom, that is shielded from coworkers and the public, which 
may be used by an employee to express breast milk.” 29 U.S.C. § 207(r)(1)(B). For example, there is no space available 
on most commercial airplanes that could reasonably be made available to airline employees to express milk. Similarly, 
employers who have employees who are customarily and regularly away from their employer’s place of business – such as 
door-to-door marketers, mail or package deliverers, and employees who drive vehicles in the transportation industry – often 
have no fixed physical space at all that is available to employees during their work days, let alone a place other than a 
bathroom that can be used to express milk. 

While we appreciate the Department’s efforts to give the nursing break provisions as wide a scope of application as 
possible, there is no indication that Congress intended to require employers to provide space where it is simply infeasible 
for them to do so. To the contrary, Congress expressly qualified the nursing break requirement by providing that employers 
are only required to provide employees a “reasonable break time” for expressing milk. Where it is as a practical matter 
impossible to create space for expressing milk, by definition it cannot be “reasonable” to require that space for a 
nursing break be provided. Thus, we strongly recommend that the Department should, consistent with Congress’s intent, 
promulgate an interpretive exemption from the nursing break requirements, based on the language of the statute, that 
would be applicable to circumstances in which it is as a practical matter impossible to provide space for such a break. 

The need to craft such an interpretive exemption is made particularly clear by the fact that the Department is limited to 
seeking injunctive relief to redress violations of the statute. Under the circumstances noted above, the Department would 
find itself completely unable to craft a request for injunctive relief that could actually be implemented. The fact that, despite 
all the time and attention the Department has devoted to thinking through this issue, it has not yet been able to offer a 
single solution to these intractable space problems, and has instead been reduced to asking the public to offer “creative 
solutions” that the Department could then share more broadly, 75 FR 80076, is a telling sign that a broader reading of the 
requirement is simply impossible to implement in practice. 
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We recognize that there is a separate provision of the statute that allows small employers to be exempted from the 
requirements of the nursing break amendments where they can show that complying with the requirement would create 
an “undue burden.” 29 U.S.C. 207(r)(3). This “undue burden” provision should not be read as precluding the recognition 
of other exemptions from the nursing break requirements through the “reasonable” limitation found in 29 U.S.C. § 207(r)
(1)(A). The “reasonable break” limitation allows the Department to recognize generally applicable circumstances – such as 
the complete lack of any physical space in the vicinity of the employee that is under the employer’s control and could be 
made available for nursing breaks – under which no employer should be required to provide breaks. The “undue burden” 
exemption then further applies to allow smaller employers a broader exemption from the nursing break requirements where 
it would cause the employer “significant difficulty or expense when considered in relation to the size, financial resources, 
nature, or structure of the employer’s business.” 29 U.S.C. 207(r)(3). 

Privacy Concerns and Associated Liability Issues
We appreciate the Department’s statement in the RFI that “[w]here it is not practicable for an employer to provide a room, 
the requirement can be met by creating a space with partitions or curtains.” 75 FR 80075. Where employers have only a 
small amount of space available in their place of business, such temporary structures may be the only practical solution 
possible for providing required breaks. While temporary partitions or curtains will typically provide shielding from the 
view of other employees and the public, it is difficult for an employer to guarantee that employees using such a structure 
to express milk will never be intruded upon, particularly if the structure can only be erected in semi-public space. The 
Department should consider offering specific guidance on how to avoid liability for harassment and privacy violations 
under such circumstances, and should consider adopting a liability safe harbor for employers who in good faith provide 
structures that comply with the statute.

Ability to Store Expressed Milk
The Department correctly recognizes that employers cannot be require under the language of the nursing break 
amendments to provide employees refrigerator space to store expressed milk. The Department should add further clarifying 
language to its guidance that makes it clear that even employers who already have refrigerators available within their place 
of business are not required to make those refrigerators available to employees to store expressed milk. Many of our clients 
in the food services industry, for example, have refrigerators located on their business premises to store perishable foods 
used to prepare meals. Placing expressed milk into such refrigerators could violate health and safety codes or otherwise 
pose a health hazard to the customers of the employer. Further clarification on this point should make it clear that it is 
always the obligation of the employee to provide any mobile refrigeration devices that are necessary to properly store 
expressed milk.

Winston & Strawn LLP is a law firm with a national labor and employment practice, and with nearly 70 partners and 
associates who practice labor and employment law in our Chicago, Los Angeles, New York, Paris, San Francisco, and 
Washington, D.C. offices. Winston & Strawn provides labor and employment representation to clients that operate in 
virtually every sector of the economy, and consulted with many of those clients in the preparation of these comments.

If you have any questions regarding any matters discussed above, please contact the author attorney below or your usual 
Winston & Strawn contact.
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