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 Obamacare’s Claim Review Revolution 

 James P. Baker 

 M ost revolutions start with big ideas, not gunshots. The most 
important modern revolution occurred almost 500 years ago 

(in March 1543) and began with the gnawing annoyance we nitpick-
ers have with inaccuracy. A Polish mathematician named Nicolaus 
Copernicus became increasingly frustrated with the obvious errors 
in Ptolemy’s treatise called the “Almagest” where Ptolemy explained 
how the planets moved and why stars never moved. Based on his 
own observations and calculations, this new scientist devised his own 
hypothesis that better accounted for the movement of the planets. 
Unlike Ptolemy and all other preceding astronomers, this scientist 
did not place Earth at the center of the universe. It was obvious to 
Copernicus that the Earth was just another planet circling the Sun. 
The scientific method was born. 

 Copernicus discovered a new way to ask and answer questions 
about the world. He began by doing background research about 
the subject, by making physical observations, constructing a theory 
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 (planets revolve around the Sun) and then testing his theory by doing 
an experiment. He then analyzed his data and published his results in 
a book entitled “On the Revolution of the Heavenly Spheres.” (I am 
sure the pun was intended.) It is hard to overestimate the utter audac-
ity of Copernicus’s new theory. His answer to why planets’ (Greek for 
the word wanderer) orbits changed went against the Bible, all scien-
tific thought for the past 1,400 years, and common sense. The Bible 
teaches us that Joshua commanded the Sun, not the Earth, to stand still. 
Until Copernicus, all scientific thought agreed with Ptolemy that the 
Earth was the center of the universe. Our own eyes see the Sun rolling 
across the sky, suggesting that the Sun circles the Earth. We never feel 
ourselves spinning around the Sun. The idea that Earth and humans 
are not the center of everything was revolutionary. Popes, Martin 
Luther, and almost all 16th century scientists derided Copernicus’s 
theory as nonsense. It took almost 60 years after Copernicus’s death 
and the invention of the telescope, which displayed even more incon-
gruities in Greek astronomy, for the new theory to finally take hold. 

 ERISA practitioners are not immune from the scientific method or 
the onslaught of big ideas. The passage of the Patient Protection and 
Affordable Care Act (PPACA) on March 23, 2010, is the biggest idea to 
hit the law of employee benefits since the passage of ERISA itself in 
1974. PPACA is both revolutionary and evolutionary. It is evolutionary 
because it rests on many of the Tax Code and economic assumptions 
of earlier laws. Providing group health plan coverage to employees 
grew out of World War II’s wage and price controls. In an effort to 
retain employees, employers were forced to come up with new ways 
to compensate them. One new idea that was embraced by American 
employers was to provide “free” (employer paid) group health insur-
ance coverage to employees. The Tax Code encouraged this idea 
because it permitted employers to fully deduct from taxable income 
the cost of providing employees with group health plan coverage. 1     

 PPACA’S BACKGROUND 

 During the 60-plus years after World War II, the group health 
insurance market was left largely unregulated. For example, the only 
nondiscrimination rules for group health pertained to “self-funded” 
employer-sponsored plans (medical benefits are paid out of the com-
pany’s general assets). 2    Self-funded plans cannot discriminate in favor 
of highly compensated individuals as to plan eligibility or plan bene-
fits. 3    The unlimited tax deductibility of group medical plan costs did not 
become a problem until the 1980s. Rampant “medical price inflation” 
was and is fueled by increased government spending for the elderly 
(Medicare), increased government spending for the poor (Medicaid), 
advances in medicine, and better medical technology. The net result 
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of all these expenditures is that people are living longer. It turns out 
that living longer is not cost neutral. The longer we live, the more we 
need and use medical care. By 2009, medical costs were reported to 
consume 17 cents of every dollar spent in the United States. 4     

 One “big idea” behind PPACA was to provide greater access to 
medical care for the millions of uninsured. 5    Greater group health plan 
access is to be achieved through greater government regulation of 
health insurers and sponsors of group health plans. Containing medi-
cal costs is, at best, a secondary PPACA issue. Many commentators 
have argued that PPACA’s emphasis on guaranteeing access by impos-
ing government constraints on health insurers’ profits will not serve to 
contain costs. 6    The culprit according to these analysts is that there is 
a disconnect in the current system between securing medical services 
and paying for them. 7    Employees receiving employer-provided group 
medical coverage pay no taxes on the “employer” contribution or on 
the medical benefits received. Health insurance premiums rise faster 
than wages because the Income Tax exclusion strips employees of 
any incentive to curb their medical benefit consumption. Rapidly ris-
ing health insurance premiums eat into employee wage increases, but 
employees have little incentive or ability to do anything about it. A 
health plan participant feels like he or she is spending someone else’s 
money. They therefore demand more health insurance than they 
would if they were paying for these services out of their own pocket. 
The additional medical coverage they demand has invisible costs. The 
invisibility of medical costs and the lack of accountability for procur-
ing them in turn insulates employees from the cost of medical care. 
The result is a system that encourages participants to willy-nilly con-
sume medical benefits. A group medical plan participant never asks 
a doctor how much it costs to fix his broken arm—he asks if he has 
a copayment or a deductible. 

 The sleepy backwaters of health care regulations have been trans-
formed by PPACA. A torrent of new government regulations is remak-
ing group health benefit plans. Many of these regulations contain 
new and different ideas about how employers are to provide these 
benefits. One new big idea in these regulations establishes new rules 
about how the claim review process must work. 

 It is probably safe to say that before the passage of PPACA in 2010, 
the plan administrator was “king” in the context of group health plan 
claim review. The US Supreme Court had anointed the plan admin-
istrator “king” in 1989 when it decided that “magic words” would 
make the plan administrator’s decisions to deny plan benefits largely 
immune from judicial review. In  Firestone Tire & Rubber Co. v. Bruch , 8    
the Supreme Court announced that a plan administrator’s interpreta-
tion of the terms in an employee benefit plan would be subject to 
“Judge Judy” review (called “ de novo ” review by lawyers because 
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the court gives no presumption of correctness to a plan administra-
tor’s decision to grant or deny a claim for benefits). In other words, 
like “Judge Judy” on TV, the reviewing court will make the call as 
to whether the participant is entitled to employee benefits under the 
plan’s terms. The Supreme Court explained in  Firestone,  however, 
that if the plan contained certain “magic words,” then the Court would 
not second-guess a plan administrator’s decision. 

 The “magic words” are simple: The plan must state that the plan 
administrator has been given the discretionary power to construe the 
plan’s terms and to determine who is eligible for benefits. According 
to the  Firestone  Court, the court would defer to the plan administra-
tor’s decision under the “abuse of discretion” standard of review, rath-
er than “ de novo ” review, if the plan contained the “magic words.” 9    If 
the plan administrator operated under a conflict of  interest, the courts 
would weigh the conflict into the abuse of discretion framework. 10    Not 
surprisingly, after the Supreme Court’s decision in  Firestone , virtually 
every ERISA group health plan adopted some version of the “magic 
words.” Prior to the introduction of PPACA’s “final interim” regula-
tions, group health plan claim review was, for the most part, subject 
to the same claim review process as other ERISA- regulated plans. 11    
No more. Going forward, it appears that for purposes of group health 
plan claim review, “The king is dead.” 

 There is a world of difference between the “abuse of discretion” 
standard of review and the  de novo  standard.  

 The degree of deference a court must use under the abuse of 
discretion standard is most commonly referred to by the familiar 
description that the plan administrator’s ruling will be upheld unless 
it is “arbitrary and capricious.” The meaning of those words has been 
fleshed out in several cases. For example, in  Pokratz v. Jones Dairy 
Farm , 12    the court stated that the standard calls for “the least demand-
ing form of judicial review of administrative action”: 

  Although it is an overstatement to say that a decision is not 
arbitrary or capricious whenever a court can review the reasons 
stated for the decision without a loud guffaw, it is not much of 
an overstatement. 13     

 Other reviewing courts, such as  Cuddington v. Northern Indiana 
Public Service Co.,  14    have extracted from earlier case law a less color-
ful but more helpful standard: 

  If the trustee makes an informed judgment and articulates an 
explanation for it that is satisfactory in light of the relevant facts, 
i.e., one that makes a “rational connection” between the issue to 
be decided, the evidence in the case, the text under consideration, 
and the conclusion reached, then the trustee’s decision is final. 15     
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 OBSERVATIONS ON PPACA’S NEW 
CLAIM REVIEW RULES 

 The new “interim final” rules described below do not apply to “grand-
fathered” group health plans. Grandfathered plans are defined as any 
group health plan in existence on March 23, 2010. 16    Group health plans 
that came into existence after March 23, 2010, or grandfathered plans that 
lose their “grandfathered” status are subject to the new rules described 
below for plan years beginning on or after September 23, 2010. 

 On July 23, 2010, the US Department of the Treasury, Department of 
Labor, and Department of Health and Human Services issued “Interim 
Final Rules for Group Health Plans and Health Insurance Issuers relating 
to Internal Claims and Appeals and External Review Processes.” These 
new “Interim Final Rules” clarified how a group health plan’s internal 
claim review, appeals, and external review processes will work. 

 Seven new requirements for group health plans and insurers are 
mandated by the Interim Final Rules: 

1.    Rescissions;  

2.   Twenty-four hour response time for urgent care claims;  

3.   New rules about conflicts of interest;  

4.   “Culturally and linguistically” appropriate denial notices;  

5.   New requirements for denial notices;  

6.   External review; and  

7.   Strict adherence requirement.   

 Rescissions 

 For the first time, the definition of “adverse benefit determination,” 
includes rescissions of coverage. Prior to the issuance of the new 
PPACA regulations, a group health plan’s claim and appeal proce-
dure only applied to benefit denials. PPACA expanded the definition 
of “adverse benefit determination” to include rescissions. Thus, the 
retroactive cancellation of coverage (a rescission) will be considered 
to be an adverse benefit determination under the rules. Any adverse 
benefit determination is eligible for an internal claims and appeal 
review. This includes any denial that is based on: 

•    A determination that the individual is not eligible to partici-
pate in the plan or to receive the requested coverage;  

•   A determination that the particular benefit or procedure is 
not covered;  
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•   The imposition of a plan limitation (such as frequency of 
visits), preexisting condition exclusion, or network exclu-
sion on otherwise provided benefits; or  

•   A determination that the requested benefit is experimental, 
investigational, or not medically necessary or appropriate.   

 Unless the pre-authorization denial concerns a benefit that is  not  
otherwise provided by the plan (such as a two-week relaxation 
therapy visit to Tahiti), it is probably a denied claim. The expansive 
wording of the “adverse benefit determination” definition suggests 
garden-variety “pre-authorization” denials are “adverse benefit deter-
minations” as they are either: 

1.    A determination the individual is not eligible for coverage;   

2.   A determination that a particular benefit or procedure is not 
covered; or  

3.   A determination that the requested benefit is not appropriate 
or medically necessary.   

 Twenty-Four Hour Response Time 
for Urgent Care Claims 

 The Interim Final Regulations shorten the time for responding to an 
urgent care claim from 72 hours to 24 hours. 17     

 New Rules About Conflicts of Interest  

 The claim review procedure for “new” group health plans must 
contain a recitation that the person deciding a claim or appeal does 
not have a conflict of interest. A claim reviewer’s compensation, 
promotion, or other terms and conditions of employment cannot be 
based on whether or not a participant’s claim is granted or denied. 18     

 “Culturally and Linguistically” 
Appropriate Denial Notices 

 The new regulations require plans that cover a minimum percent-
age of non-English speakers to provide non-English benefit denial 
statements. For plans covering fewer than 100 participants, 25 percent 
or more must be literate only in a non-English language to qualify; 
for plans covering 100 or more participants, the threshold is fewer 
than 500 participants or 10 percent of plan participants, whichever 
amount is less. Once the minimum threshold number is met and a 
request has been made to receive plan notices in a non-English lan-
guage, all subsequent notices must be provided in that language. If 
the plan maintains a customer assistance service phone number, such 
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as a hotline (that answers questions or assists members with claims 
and appeals), the plan must provide telephonic assistance in the non-
English language. 19     

 New Requirements for Denial Notices  

 A denial notice must include information sufficient to identify the 
claim involved, including the date of service, health care provider, 
claim amount (if applicable), diagnosis code with its corresponding 
meaning, and the treatment code and its corresponding meaning. A 
final benefit denial must discuss why the decision was reached. The 
government has since issued “Model Notices,” which can be used to 
satisfy these requirements. 20     

 External Review  

 The new regulations also mandate external review. The external 
review process approved in the interim final regulations is based on 
the National Association of Insurance Commissioner’s Uniform Health 
Carrier External Review Model Act. Among the new requirements is 
that there be “no restrictions on the minimum dollar amount for a 
claim to be eligible for external review.” The participant must have at 
least four months to file a request for an external review. Expedited 
review of claims for external reviewed claims must occur within 72 
hours and are required where a standard review timeframe would 
jeopardize the life or health of the Member. 21     

 Strict Adherence Requirement  

 If a plan fails to strictly adhere to all of the requirements of the 
new internal claims and appeals process described in the interim final 
regulations, the plan participant will be “deemed” to have exhausted 
the pPlan’s claim review procedure, even if the plan substantially 
complied with the claims and appeals procedure. Where a plan fails 
to strictly adhere to all of the interim final regulations requirements, a 
participant can initiate an external review or pursue a lawsuit. 22     

 HYPOTHESIS ON HOW PPACA’S NEW RULES 
WILL IMPACT GROUP HEALTH PLANS 

 The new “strict adherence” requirement flies in the face of other DOL 
claim review regulations, the intent behind ERISA’s claim review pro-
cess, as well as the “substantial compliance” doctrine. Prior to PPACA’s 
new claim review regulation, if a court found a denial to be somehow 
deficient, that fact alone would not “excuse” a plaintiff from the appeals 
process. Courts have repeatedly held that “even if Defendants’ notice 
of denial was deficient, Plaintiff would not be permitted to bypass the 
administrative processes available to her and proceed directly to this 
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Court.” 23    Ordinarily “procedural violations of ERISA § 503 [29 U.S.C. 
§ 1133] require a procedural remedy, such as remanding the claim to 
the Plan Administrator for a ‘full and fair review.’” 24     

 Outside of group health plan claims, the governing DOL regulation 
states that the “Content of Notice” denying a claim for plan benefits 
should inform the claimant as to “the specific reason or reasons for 
the denial” and should provide a “specific reference to pertinent plan 
provisions on which the denial is based.” A denial of a claim for 
ERISA plan benefits is not a motion for summary judgment. Under 
the non-PPACA DOL claim review regulation, “close enough” is good 
enough. When a court finds a plan administrator’s denial is deficient, 
substantial compliance with the requirements of the DOL regulation 
is almost always sufficient. 25     

 PPACA’S “STRICT ADHERENCE” REQUIREMENT 
FRUSTRATES THE POLICY UNDERLYING 
ERISA’S CLAIM REVIEW PROCESS 

 Requiring an ERISA plan participant to complete the plan’s claim 
review procedure is not a legal hurdle that exalts form over substance. 
All ERISA plans must contain a review procedure for denied claims. 26    
The Third Circuit has recognized there are fundamental policy reasons 
underlying its strict enforcement of the exhaustion requirement:  

  Courts require exhaustion of administrative remedies “to help 
reduce the number of frivolous lawsuits under ERISA; to pro-
mote the consistent treatment of claims for benefits; to provide a 
nonadversarial method of claims settlement; and to minimize the 
costs of claims settlement for all concerned.” 27      

 As the  Amato  Court more fully explained: 

  [T]he institution of such administrative claim–resolution proce-
dures was apparently intended by Congress to help reduce the 
number of frivolous lawsuits under ERISA; to promote the consis-
tent treatment of claims for benefits; to provide a nonadversarial 
method of claims settlement; and to minimize the costs of claims 
settlement for all concerned. It would certainly be anomalous if 
the same good reasons that presumably led Congress and the 
Secretary to require covered plans to provide administrative 
remedies for aggrieved claimants did not lead the courts to see 
that those remedies are regularly used. Moreover, the trustees 
of covered benefit plans are granted broad fiduciary rights and 
responsibilities under ERISA, sections 401 through 414, 29 U.S.C. 
§§ 1101-1114, and implementation of the exhaustion requirement 
will enhance their ability to expertly and efficiently manage 
their funds by preventing premature judicial intervention in their 
decision–making processes. 28     
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 The literal language and policies of ERISA require benefit plans to 
provide administrative remedies to persons whose benefits have been 
denied. 29     

 Equally important, strict enforcement of the exhaustion require-
ment helps insure that there will be a complete administrative record 
when the court reviews an ERISA dispute. “Under the arbitrary and 
capricious standard of review, the ‘whole’ record consists of that 
 evidence that was before the Plan Administrator when he made the 
decision being reviewed.” 30    The lack of a complete administrative 
record would frustrate the Court’s application of the “arbitrary and 
capricious” standard of review by which a district court generally 
reviews a plan fiduciary’s decision denying a claim for benefits. 

 Again, any group health plan established after March 23, 2010, is 
subject to a new and different set of claim review strictures. Plans 
that were in existence on March 23, 2010, will become subject to the 
new claim review process if they commit one of the PPACA’s seven 
deadly sins (see below). 

 Seven Ways to Lose Grandfathered Status 

 Compared to the terms of the group health plan in effect on 
March 23, 2010, a grandfathered plan: 

1.    Cannot significantly cut or reduce benefits;  

2.   Cannot raise coinsurance charges;  

3.   Cannot significantly raise copayment charges;  

4.   Cannot significantly raise deductibles;  

5.   Cannot significantly lower employer contributions;  

6.   Cannot add or tighten an annual limit on what the insurer 
pays; and  

7.   Cannot change insurance companies.   

 A Grandfathered Plan Cannot Significantly 
Cut or Reduce Benefits  

 A grandfathered plan, for example, cannot decide to no longer 
cover care for people with diabetes, cystic fibrosis, or HIV/AIDS. 31     

 A Grandfathered Plan Cannot Raise Coinsurance Charges  

 Typically, coinsurance requires a patient to pay a fixed percent of 
a charge (for example, 20 percent of a hospital bill). Grandfathered 
plans cannot increase this percentage. 32    
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 A Grandfathered Plan Cannot Significantly 
Raise Copayment Charges  

 A grandfathered plan may increase copays by no more than the 
greater of $5 (adjusted annually for medical inflation) or a percentage 
equal to medical inflation plus 15 percentage points. For example, if 
a plan raises its copayment from $30 to $50 over the next two years, 
it will lose its grandfathered status. 33     

 A Grandfathered Plan Cannot Significantly Raise Deductibles  

 Grandfathered plans may only increase deductibles by a percent-
age equal to medical inflation plus 15 percentage points. 34    

 A Grandfathered Plan Cannot Significantly Lower Employer 
Contributions  

 Grandfathered plans cannot decrease the percent of premiums the 
employer pays by more than 5 percent (for example, an employer 
cannot increase the worker’s share of premium costs from 15 percent 
to 25 percent). 35    

 A Grandfathered Plan Cannot Add or Tighten 
an Annual Limit on What the Insurer Pays  

 If an employer wants to maintain its grandfathered status, the plan 
cannot tighten any annual dollar limit in place as of March 23, 2010. 
Moreover, plans that do not have an annual dollar limit cannot add 
a new one unless they are replacing a lifetime dollar limit with an 
annual dollar limit that is at least as high as the lifetime limit. 36    

 A Grandfathered Plan Cannot Change Insurance Companies 

 If an employer decides to buy insurance from a different insurance 
company, this new insurance policy will not be considered a grand-
fathered plan. This rule does not apply when employers that provide 
their own insurance to their workers switch plan administrators. 37    

 Three Rules to Protect Against “Abuse” 
of Grandfathered Health Plan Status 

 To prevent health plans from using their grandfathered status to avoid 
complying with PPACA, the June 14, 2010 regulations provide for: 

1.    Disclosure;   

2.   Plan revocation for moving to a grandfathered plan that has 
less benefits or higher costs; and   

3.   Plan revocation for merger tricks.   
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 Disclosure 

 The new regulations require each group health plan to disclose to 
participants and beneficiaries every time it distributes materials if it 
believes it is a grandfathered plan. A model two paragraph statement 
directing participants to contact the DOL if they have concerns about 
“grandfathered” status is found in the new interim final regulations. 38     

 Plan Revocation for Moving to a Grandfathered Plan 
That Has Less Benefits or Higher Costs 

 A plan’s grandfathered status will be revoked if the plan forces 
participants or beneficiaries to change to another grandfathered plan 
that has less benefits or higher costs. 

 Plan Revocation for Merger Tricks 

 A plan’s grandfathered status will be revoked if the plan merges 
with another plan simply to avoid complying with PPACA. 39    

 Evolving Standards for Denied Claims 

 PPACA’s coupling of a detailed and more difficult to operate claim 
review process with a “strict adherence” error threshold will have 
profound consequences on denied group health plan claims. “Strict 
Adherence” means just that. An “urgent” medical claim for a bad 
case of the sniffles that is denied, not within 24 hours, but 26 hours 
later, is procedurally improper. One false procedural step excuses a 
participant from any further group medical plan claim review. The 
disappointed plan participant is free to file a federal lawsuit or take 
the denied claim to an external claim review agency. This decoupling 
of denied medical claims suffering from procedural defects from the 
claim review process also comes with an important incentive; par-
ticipants with denied claims who encounter a procedural defect may 
now ask a federal judge to review his or her claim under the “Judge 
Judy” (“ de novo ”) standard of review. 

 The general rule in ERISA cases involving a denial of plan benefits 
is that the record made before the plan administrator cannot be sup-
plemented during litigation. 40    Even where a court agrees that review 
of a denied claim should be conducted under the “ de novo ” standard, 
many courts have ruled that “if the record on review is sufficiently 
developed, the district court may, in its discretion, merely conduct a 
de novo review on the record of the Plan Administrator’s decision, 
making its own independent benefit determination.” 41    The First Circuit 
in  Orndorf v. Paul Revere Life Ins. Co.  42    explained: 

  Review of the ultimate conclusion of whether the evidence sup-
ports the finding of a disability does not itself warrant  introduction 
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of new evidence about historical facts.  See Masella v. Blue Cross & 
Blue Shield, Inc.,  936 F.2d 98, 104 (2d Cir. 1991). Nor does it war-
rant calling as witnesses those persons whose opinions and diag-
nosis or expert testimony and reports are in the administrative 
record. Rather, de novo review generally consists of the court’s 
independent weighing of the facts and opinions in that record to 
determine whether the claimant has met his burden of showing 
he is disabled within the meaning of the policy. While the court 
does not ignore facts in the record,  see Recupero v. New Eng. Tel. 
& Tel. Co. , 118 F.3d 820, 830 (1st Cir. 1997), the court grants no 
deference to administrators’ opinions or conclusions based on 
these facts. 43     

 The Seventh Circuit has taken an altogether different approach to 
 de novo  review. According to the Seventh Circuit, a judge is to act like 
“Judge Judy” on TV and make his or her own independent judgment 
on the facts adduced before the district court. 

  Some of the confusion in this area may be attributable to the 
common phrase ‘de novo review’ used in connection with ERISA 
cases. In fact, in these cases the district courts are not  reviewing 
 anything; they are making an independent decision about the 
employee’s entitlement to benefits. In the administrative arena, 
the court normally will be required to defer to the agency’s find-
ings of facts; when  de novo  consideration is appropriate in an 
ERISA case, in contrast, the court can and must come to an inde-
pendent decision on both the legal and factual issues that form 
the basis of the claim. What happened before the Plan administra-
tor or ERISA fiduciary is irrelevant. ... 44     

 CONCLUSION 

 What does a failure to “strictly adhere” to the new claim review 
regulation mean? What does “ de novo  review” of a denied health 
claim mean under these new regulations? For plan years beginning 
after September 23, 2010, a “non-grandfathered” group health plan’s 
decisions on denied claims will be subject to tougher standards and 
tougher judicial scrutiny. PPACA’s new claim review rules create an 
incentive for participants with denied claims to find procedural irregu-
larities so as to garner “ de novo ” review. The sheer cost and complex-
ity of defending claims under the “ de novo ” standard will likely cause 
many health insurers and plan sponsors to capitulate to small claim 
disputes. Will only very costly denied group claims be litigated? The 
notion that ERISA’s claim review process is a speedy, fair, and cost-
effective way to deal with claim disputes has all but been abandoned 
by PPACA’s “strict adherence” protocol. For the non-grandfathered 
group health plan crowd, “Elvis has left the building.” 
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