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Overview – Preparing for the 2014 Proxy Season 

• Independence of Compensation Committee and Advisors 
• Executive Compensation Litigation 
• Say on Pay Strategies (relevant again for “Triennial” frequency adopters) 
• Hedging and Pledging Policies 
• CEO Pay Ratio Disclosure 
• Shareholder Proposals 
• Other Year-End Benefits Items and Deadlines 
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SEC Rulemaking – Dodd Frank Status Report 

• Effective Now 
– Shareholder Say on Pay and Say on Pay Frequency 

– Shareholder Approval of Golden Parachute Compensation 

– Disclosure Regarding Chairman and CEO Structures 

– Elimination of Discretionary Voting by Brokers on Executive Compensation Proposals 

– Whistleblower Bounties 

– Independence of Compensation Consultant, Legal Counsel, and Other Advisers 

– Compensation Committee Member Independence 

• Effective 2015/2016? 
– Pay Ratio Disclosure 

• Still Waiting 
– Policy on Recovery of Erroneously Awarded Compensation 

– Disclosure of Hedging by Employees and Directors 

– Disclosure of Pay Versus Performance 

– Incentive Compensation for Financial Institutions 
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1.  Independence of Compensation  
Committee and Advisors 
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Independence of Compensation Committee and Advisors 

• SEC issued Final Rules on June 20, 2012 (pursuant to Dodd-Frank Act) 

• The NYSE and NASDAQ issued proposed listing rules in September 2012.  The SEC approved the 
NYSE and NASDAQ proposed listing rules on January 11, 2013 

 
 
 
 
 
 
 
 
 
 
 

*Exceptions apply, including for foreign private issues and controlled and smaller reporting companies 

Subject NYSE Effectiveness NASDAQ Effectiveness 
Disclosure of Compensation 
Consultant Conflicts of 
Interest  

SEC Final Rule effective for 2013 proxy statement  
(for annual meetings on or after January 1, 2013) 

Independence of 
Compensation Committee 
Members* 

Earlier of first annual meeting after 
January 15, 2014, or October 31, 2014  

Earlier of first annual meeting after 
January 15, 2014, or October 31, 2014  
 

Responsibility to Consider 
Independence of 
Compensation Committee 
Advisers* 

July 1, 2013 July 1, 2013 

Authority/Responsibility of 
Compensation Committee 
and Funding for Advisers* 

July 1, 2013  July 1, 2013 

Compensation Committee 
Charter Requirements* 

July 1, 2013 Earlier of first annual meeting after 
January 15, 2014, or October 31, 2014  
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Independence of Compensation Committee and Advisors (cont.)   

• NYSE – Independence of Compensation Committee Members 
– In addition to existing NYSE independence requirements, for directors who serve on 

the compensation committee, the Board must consider all factors specifically relevant 
to determining whether a director has a relationship to the Company which is material 
to that director’s ability to be independent from management in connection with the 
duties of a compensation committee member, including but not limited to: 
• The source of compensation of such director, including any consulting, advisory, or other 

compensatory fee paid by the Company to such director; and  
– NYSE Commentary: When considering the sources of a director’s compensation, the Board should consider 

whether the director receives compensation from any person or entity that would impair his/her ability to make 
independent judgments about the Company’s executive compensation 

• Whether such director is affiliated with the Company (or a subsidiary or affiliate of a subsidiary of 
the Company) 
– NYSE Commentary: When considering any affiliate relationship a director has with the Company (or a 

subsidiary or affiliate of a subsidiary of the Company), the Board should consider whether the affiliate 
relationship places the director under the direct or indirect control of the Company or its senior management, 
or creates a direct relationship between the director and members of senior management, in each case of a 
nature that would impair his/her ability to make independent judgments about the Company's executive 
compensation 
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Independence of Compensation Committee and Advisors (cont.) 

• NASDAQ – Independence of Compensation Committee Members 
– NASDAQ companies must have a compensation committee consisting of at least two 

“independent” directors 

– In addition to existing independence requirements, the heighted “independence” 
requirements for compensation committees would: 
• Prohibit compensation committee members from accepting directly or indirectly any consulting, 

advisory, or other compensatory fee paid by the company or a subsidiary to the board member 
(excluding fees received as a member of the board or a committee or the receipt of fixed 
amounts of compensation under a retirement plan for prior service); and 

• Require the board, in its assessment of eligibility for membership on the compensation 
committee, to consider whether the director is affiliated with the company, a subsidiary, or an 
affiliate of a subsidiary to determine if such affiliation would impair the director's judgment as a 
member of the compensation committee 
– Unlike with respect to the audit committee, affiliation is not a strict bar to service on the compensation 

committee.  For example, NASDAQ recognizes that it may be appropriate for certain affiliates, such as 
representatives of significant stockholders, to serve on compensation committees since their interests are 
likely aligned with those of other stockholders in seeking an appropriate executive compensation program 
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Independence of Compensation Committee and Advisors (cont.) 

• Authority of Compensation Committee and Funding 
– The compensation committee must have the following specific rights and  

responsibilities: 
• The compensation committee may, in its sole discretion, retain or obtain the advice of a 

compensation consultant, independent legal counsel, or other adviser; 

• The compensation committee shall be directly responsible for the appointment, compensation, 
and oversight of the work of any compensation consultant, independent legal counsel, or any 
other adviser retained by the compensation committee; 

• The Company must provide for appropriate funding, as determined by the compensation 
committee, for payment of reasonable compensation to a compensation consultant, independent 
legal counsel, or any other adviser retained by the compensation committee; 

• The compensation committee may select a compensation consultant, legal counsel, or other 
adviser to the compensation committee only after taking into consideration all factors relevant to 
that person's independence from management (including the six independence factors identified 
on the next slide) 

– The compensation committee’s written charter must address the rights and 
responsibilities identified above, and now for NASDAQ-listed companies, must include 
certain basic provisions, similar to those already required by the NYSE 
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Independence of Compensation Committee and Advisors (cont.) 

• Selection of Compensation Consultant, Legal Counsel, and Other Advisers 
(“advisers”) 
– The Compensation Committee may select (or receive advice from) an adviser only after 

considering the following factors: 
• The provision of other services to the company by the person that employs the adviser (the “advisory 

firm”) 

• The amount of fees received from the company by the advisory firm as a percentage of the advisory 
firm's total revenue 

• The policies and procedures the advisory firm has in place to prevent conflicts of interest 

• Any business or personal relationship of the adviser with a member of the Compensation Committee 

• Any stock of the issuer owned by the adviser 

• Any business or personal relationship between the executive officers of the company and the 
compensation adviser or advisory firm. 

• + NYSE Only: consider “all factors relevant” to assessing the adviser's independence from 
management 

– The Committee must consider the independence of any adviser, including those retained by 
management, if the advice is provided (directly or indirectly) to the Committee 

– The Committee need not consider the independence factors before consulting with or 
obtaining the advice of in-house counsel 
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Independence of Compensation Committee and Advisors (cont.) 

• Selection of Compensation Consultant, Legal Counsel, and Other Advisers 
(“advisers”) – cont. 
– The Compensation Committee is not precluded from retaining an adviser that is not independent 

– The Compensation Committee is not required to implement or act consistently with the advice of 
the adviser 

– Nothing in the rule is to affect the ability or obligation of the compensation committee to exercise its 
own judgment in fulfillment of its duties 

• Compensation Consultant Conflict of Interest Disclosure (was first effective in 2013) 
– For any compensation consultant that played a role in determining or recommending the amount 

or form of executive or director compensation* (whether hired by the committee or the company), 
the final SEC rules require disclosure if the work of the consultant raised any conflict of interest 

– If a conflict of interest is raised, the company must disclose the nature of the conflict of interest and 
how the conflict is being addressed 

– In deciding whether there is a conflict of interest that may need to be disclosed, companies should, 
at a minimum, consider the six independence factors identified above for each such consultant 

 

 

*Other than any role limited to (i) consulting on any broad-based employee plan or (ii) providing non-customized information and no advice. 
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Independence of Compensation Committee and Advisors (cont.) 

• Action Items for Compensation Committees and Companies 
– Assess independence* of compensation consultants to the company and the 

compensation committee prior to proxy statement filing to comply with conflict of 
interest disclosure requirement 

– Prior to receiving advice from advisers, assess independence* of all advisers to 
compensation committee (incl. legal counsel) 
• May need to anticipate which advisers may be asked to provide advice to the compensation 

committee during the coming year so they can be "vetted" in advance 

• Should review independence of advisers annually 

– Amend compensation committee charter prior to compliance deadline 

– Confirm/assess independence of the compensation committee members under new 
standards** 

– Complete certification re: compensation committee matters (NASDAQ) 

 
*Independence assessment will be done by the compensation committee based on information (i) received from the advisers as to the six 
independence factors and (ii) received from responses to new questions in D&O questionnaires.  

**Update D&O questionnaire. 

 



© 2013 Winston & Strawn LLP 13 

2.  Executive Compensation Litigation 
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Executive Compensation Litigation 

• Annual Meeting Disclosure Litigation 
• Say on Pay Litigation 
• Sec. 162(m) Litigation 
• Just Plain Too Much Pay Litigation 
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Annual Meeting Disclosure Litigation 

• Annual meeting disclosure litigation is NOT dead 
• The Faruqi firm continues to launch “investigations” and send demand letters 

and we continue battling them 
• Don't let down your guard 
• New Player? Additionally, something benignly calling itself the “Shareholders 

Foundation,” which is a front group (or “shill”) for strike suit lawyers, seems to 
be getting in on the game, presumably based on the [limited] success and [very 
wide] publicity achieved by Faruqi 
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Annual Meeting Disclosure Litigation (cont.) 

• Beginning in 2012 
• Lawsuit filed after company files proxy statement and before the date of the 

annual shareholders meeting 
• Seeks preliminary injunction of shareholders meeting alleging inadequate 

disclosure as to executive compensation matters up for a shareholder vote – 
particularly the approval of a stock incentive plan, amendment of a plan, or 
additional authorized shares 

• Same strategy as the same firms deploy against public companies seeking 
shareholder approval of a merger or other significant corporate transaction 
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Annual Meeting Disclosure Litigation (cont.) 

• Alleged Disclosure Deficiencies Related to Companies’ Requests for 
Shareholder Approval Stock Plan, Amendments, or Additional Shares: 
– The Proxy fails to disclose the number of shares currently available for future issuance 

under the current Stock Plan 

– The Proxy fails to disclose the dilutive impact that issuing the requested additional 
shares may have on existing shareholders, including forecasted utilization rates or 
burn rate and/or overhang analysis 

– The Proxy fails to disclose the projected stock grants under consideration for 
executives and directors and the Company's historical grant practices 
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Annual Meeting Disclosure Litigation (cont.) 

• The Proxy fails to disclose how the Board determined the number of additional 
shares requested to be authorized 

• The Proxy fails to disclose a fair summary of any consultant's analysis or any 
opinion obtained in connection with the Plan 

• The Proxy fails to disclose the criteria or measures that the Compensation 
Committee relied upon when issuing Stock Appreciation Rights or Restricted 
Stock 

• The Proxy fails to disclose the criteria to implement “Proposal 3” and why 
Proposal 3 would be in the best interest of shareholders, given that (i) the 
Company had, as of _______, 2012, ______________ shares available for 
future issuance under the Company’s Equity Compensation Plans 
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Annual Meeting Disclosure Litigation (cont.) 

• The Proxy fails to disclose the criteria to implement Proposal 3 and why 
Proposal 3 would be in the best interest of shareholders, given that the 
Company had, as of ________, 2012, more than sufficient shares available for 
future issuance 

• The Proxy fails to disclose how the Board determined the number of additional 
shares requested to be authorized 

• The Proxy fails to disclose the potential equity value and/or cost of the issuance 
of the additional authorized shares 

• The Proxy acknowledges that “we anticipate that the Board will authorize 
additional repurchases that will help offset potential dilution of our common 
stock from the Stock Plan,” but it does not disclose the extent of dilution or the 
amount of planned additional stock repurchases 
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Annual Meeting Disclosure Litigation (cont.) 

• The Proxy fails to disclose the regulatory effects of the potential issuance of 
__,000,000 additional shares 

• The Proxy does not disclose whether the Board will create a subcommittee to 
evaluate the risks and benefits of issuing the additional authorized shares 
requested.  Similarly, the Proxy does not disclose the mandate such 
subcommittee would have if it is created 

• The Proxy fails to disclose the dilutive impact that issuing another 7 million 
additional shares may have on existing shareholders. This is particularly 
important as the Company’s shareholders are already on the brink of significant 
dilution. Approximately 20.8 million shares from earlier grants already exist with 
a weighted average exercise price of $28.75 
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Annual Meeting Disclosure Litigation (cont.) 

• The Proxy fails to disclose the Individual Defendants’ reasons for the timing of 
Proposal II since the 1998 Stock Option and Incentive Plan still has nearly 9.1 
million ordinary shares available for future awards. This is approximately 2 
years’ worth of grants based on the Company's grant patterns over the last 
three years  

• The Proxy fails to disclose the number of shares already awarded in 2013 
• The Proxy fails to disclose the stock price on day of proxy filing (or closing price 

on day before) 
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Annual Meeting Disclosure Litigation – Strategies 

• Disclosure Approach  
• Start with the SEC disclosure rules 

• Enhanced burn rate and overhang disclosure  

• Review peer disclosures 

• Supplemental disclosure – less is more? 

• The Next Wave of Executive Compensation Litigation? 
– Plaintiffs’ firms are creative 

– W&S litigators are monitoring developments and are experienced in litigating against 
the plaintiffs’ firms bringing these lawsuits 
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3.  Say on Pay Results and Strategies 
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Say on Pay Results and Strategies 

• Overall passage rate for Say on Pay remains high  
• So far in 2013, 69 companies failed to obtain majority approval of their Say on 

Pay proposals 
– Institutional Shareholder Services (“ISS”) cited Pay for Performance Disconnect or 

Problematic Pay Practices at most of these companies 

• 72% of companies have passed with over 90% approval 
• ISS recommended a vote AGAINST Say on Pay at approximately 13% of 

companies it reviewed 
• ISS effect? 

– Average approval with ISS “for”: 95% 

– Average approval with ISS “against”: 65% 
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Say on Pay Results and Strategies (cont.) 

• Usual reasons for failed Say on Pay votes: 
– Subpar Company stock performance 

– Pay and performance disconnect 

– Rigor of performance goals 

– Special awards or mega-grants 

– Non-performance-based equity 

– Problematic pay practices 

• Company changes in response to Say on Pay challenges*: 
– Improving proxy disclosure 

– Ensuring incentive plan goals are sufficiently challenging 

– Shifting pay mix to performance based 

– Changing severance plan 

– Increasing weight of performance shares 

 
*NYSE Governance Services / Corporate Board Member / Pay Governance Fall 2013 Survey 
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Say on Pay Results and Strategies (cont.) 

• Not less frequently than once every three years, Company's annual proxy statement must 
include a separate non-binding resolution asking shareholders to vote to approve the 
compensation of executives, as disclosed under Item 402 of Regulation S-K 

• Companies that adopted a triennial frequency in 2011 must again include a Say on Pay 
proposal in the 2014 proxy statement 

• For smaller reporting companies, confirm whether Say on Pay proposal is to be included 
again in 2014 (dependent on frequency decision) 

• Ensure that required and “best practices” disclosure and procedures are 
included/followed 
– Supporting Statement for Say on Pay Proposal (include current frequency and when next vote will occur) 

– Proxy Statement and Proxy Card Language – SEC Guidance 

– CD&A disclosure re: consideration of Say on Pay result 

– Executive Summary in CD&A 

– Pay for Performance Emphasis in Disclosure 

– Proxy Summaries 

– “Good Governance” Highlights 

– User-Friendly Format 

– Telling Your Story 
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4.  Hedging and Pledging Policies 
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Hedging and Pledging Policies 

• Section 955 requires disclosure in annual Proxy Statement whether the 
Company permits any employees or directors to purchase financial instruments 
(including prepaid variable forward contracts, equity swaps, collars, and 
exchange funds) that are designed to hedge or offset any decrease in the 
market value of equity securities that are/were: 
– Granted to the employee or director as compensation; or  

– Held, directly or indirectly, by the employee or director 
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Hedging and Pledging Policies (cont.) 

• ISS Final Policies for 2013 
• Key Change: Indicating by footnote that hedging of company stock and 

significant pledging of company stock by directors and/or executives are 
considered failures of risk oversight 

• Under extraordinary circumstances, vote AGAINST or WITHHOLD from 
directors individually, committee members, or the entire board, due to: 
– Material failures of governance, stewardship, risk oversight 

– Failure to replace management as appropriate, or fiduciary responsibilities at the 
company 

– Egregious actions related to a director’s service on other boards that raise substantial 
doubt about his or her ability to effectively oversee management and serve the best 
interests of shareholders at any company 
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Hedging and Pledging Policies (cont.) 

• ISS Final Policies for 2013 
• Examples of failure of risk oversight include, but are not limited to: bribery; large 

or serial fines or sanctions from regulatory bodies; significant adverse legal 
judgments or settlements; hedging of company stock; or significant pledging of 
company stock!! 
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ISS Report Excerpt 

Compensation Committee Communication & Responsiveness 
 

Disclosure of Metrics/Goals 
Annual incentives Yes 
Long-term incentives Yes 
 

Pay Riskiness Discussion 
Process discussed? Yes  
Material risks found? No  
 

Pledging/Hedging of Shares 
Anti-hedging policy Company has robust policy 
Anti-pledging policy Company has a policy but includes waivers 
Pledging of at least 1,000 shares of 
company stock by NEOs or directors  No 
 

Risk Mitigators 
Clawback policy beyond SOX Yes 
CEO stock ownership guideline 5X 

Stock holding requirements Stock options: Until stock ownership guidelines are met / Restricted 
Stock: Until stock ownership guidelines are met 
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Hedging and Pledging Policies 

• CEO of Chesapeake Energy was forced to sell 31.5 million shares (94% of his 
holdings) in October 2008 after receiving a margin call 
– Had pledged shares as collateral in a margin account to purchase additional shares of 

Chesapeake. When the market collapsed during the financial crisis, he was forced to 
sell at a steep discount 

• Green Mountain Coffee Roasters founder and Chairman had pledged 78% of 
his shares. In 2012, he received a $123 million margin call, forcing him to sell 
a large chunk of his stock 
– Not in accordance with company’s insider trading policies 
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Hedging by Employees – Action Items 

• Learn of any current hedging or pledging arrangements among officers and 
directors 

• Review and revise existing policies 
• Adopt new policies 
• Consider early adoption of a Dodd-Frank Act compliant anti-hedging policy 
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Hedging and Pledging Policies 

• Officer or Director may pledge 20% or less of his/her stock ownership 
• Total number of shares collectively pledged by all persons covered by the policy 

would not exceed 2% of the Company's total outstanding common stock 
following the pledge 

• The pledger has the financial capacity to repay the loan without resort to the 
pledged securities 

• The pledge does not mitigate in any respect the risks of stock ownership to the 
pledger 

• The pledger would continue to meet stock ownership guidelines with unpledged 
stock alone 

• Pledger provides information to the Board demonstrating compliance with the 
above conditions 
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5.  CEO Pay Ratio Disclosure 
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CEO Pay Ratio Disclosure 

• Dodd-Frank Act Section 953(b) requires every public company to disclose: 
– The median of the annual total compensation of all employees, except the CEO 

(including employees outside the U.S.) 

– The annual total compensation of the CEO (or any equivalent position) of the 
company 

– The ratio of the amount described in subparagraph (A) to the amount described in 
subparagraph (B) 
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Pay Ratio Disclosure – Overview 

• SEC proposed rules on September 18, 2013  
• Likely to be first effective for the 2016 proxy statement, for calendar year-end 

companies  
– The rules are to be effective for the first fiscal year beginning on or after the effective 

date of the final rules.  Therefore, if the final rules are effective in 2014 (which appears 
most likely), they will be effective for the 2015 fiscal year and reported in the 2016 
proxy statement 

– However, some shareholder activists have announced their intention to pressure 
certain corporations to make this disclosure in 2014 
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Pay Ratio Disclosure – Overview (cont.) 

• The proposed rule would not apply to: 
– emerging growth companies  

– smaller reporting companies 

– foreign private issuers  

• The comment period for the proposed rule runs for 60 days following 
publication of the rules in the Federal Register.  Comments are due on or 
before December 2, 2013.  Many are pushing for a longer comment period 
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Pay Ratio Disclosure 

• Critical step in calculating the CEO Pay Ratio is identifying the “median 
employee” in terms of total compensation for all employees 

• SEC rules do not specify any required calculation methodologies for identifying 
the median employee (due to concerns about the burdensome cost and amount 
of time to do so)  

• Instead, SEC has provided “instructions and guidance designed to allow 
registrants to choose from several alternative methods to identify the median, 
so that they may use the method that works best for their own facts and 
circumstances”   
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Pay Ratio Disclosure – Identifying the Median Employee 

• “Mean” is the “average” (where you add up all the numbers and then 
divide by the number of numbers) 

• “Median” is the “middle” value in the list of numbers. To find the median, 
your compensation numbers have to be listed in numerical order 
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Pay Ratio Disclosure – Identifying the Median Employee (cont.) 

• Identifying the median employee 
• All employees are to be included for purposes of determining the Median 

Employee 
• All full-time, part-time, temporary, seasonal, and non-U.S. employees employed 

by the company or any of its subsidiaries as of the end of the most recent fiscal 
year 

• Directors, independent contractors, and leased employees are not included 
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Pay Ratio Disclosure 

• Proposed rules give companies the flexibility to annualize the total 
compensation for any permanent employee who did not work for the entire year  

• Proposed rules do not give companies the ability to: 
– make full-time equivalent adjustments for part-time workers  

– make annualizing adjustments for temporary and seasonal workers 

– make cost-of-living adjustments for non-U.S. workers 
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Pay Ratio Disclosure (cont.) 

• Companies may use total compensation (as computed under the Summary 
Compensation Table rules) to determine the median employee  

• Companies also may use some other “consistently applied compensation 
measure,” such as salary and wages, or amounts reported in payroll or tax 
records (such as W-2 “salary, wages and tips” and the non-U.S. equivalents) 
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Pay Ratio Disclosure (cont.) 

• Proposed rules allowed statistical sampling to determine the median employee   
– For example, a company with low wage variances may be able to use a sample size 

of 100 employees whereas a company with high wage variances may need to use a 
sample size of 1,000  

• SEC doesn’t mandate a particular sampling approach, acknowledging that 
companies may find that certain statistical sampling approaches are more 
suitable to their organizational structure than others 
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Pay Ratio Disclosure – Disclosure Obligations 

• Once median employee is selected, his or her total compensation must be 
determined under the Summary Compensation Table rules 

• However, the proposed rules would permit companies to use “reasonable 
estimates” when calculating annual total compensation or any element of total 
compensation of the median employee 
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Pay Ratio Disclosure – Disclosure Obligations (cont.) 

• Company must disclose: 
– The ratio of the total compensation of the median employee to that of CEO 

– Its methodology used to identify the median   

– Any material assumptions, adjustments, or estimates used to identify the median or to 
determine total compensation or any elements of total compensation 

• Companies also can (and probably will) disclose the ratio in a narrative that 
describes the ratio of the CEO to the median employee 
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Pay Ratio Disclosure – Disclosure Obligations (cont.) 

• If Company changes methodology, material assumptions, adjustments, or 
estimates from those used in its pay ratio disclosure for the prior year -- and if 
the effects of the change are material – the company must: 
– describe the change  

– the reasons for the change 

– an estimate of the impact of the change on the median and the ratio 
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Pay Ratio Disclosure 

• Will this disclosure become a magnet for new litigation by the strike suit 
lawyers?  
– The calculation will inevitably involve assumptions and discretion 

– This disclosure is easier to understand (for judges) than stock plan approval 

– Many judges are reflexively pro-union 

– It will be easy to find an “expert” who will testify that any given formula for calculating 
the ratio is misleading 

– The labor unions who sponsored it are likely to push litigation and may even initiate 
litigation 

– Advisers are certain to create innovative formulas for calculating the ratio – some of 
which are likely to be on the aggressive side 
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6.  Shareholder Proposals 
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Shareholder Proposals 

• Shareholder proposals regarding executive compensation decreased in 2011, 
as shareholders and their advisors gained the right to vote “FOR” or 
“AGAINST” companies’ shareholder Say on Pay resolutions 

• However, the extremely high success rate of companies’ Say on Pay 
resolutions and the lack of response by some companies that failed to achieve 
a majority vote in favor of their Say on Pay resolutions seem to have led 
shareholders and their advisors back to shareholder proposals 

• To date, there have been more than 100 shareholder proposals regarding 
executive compensation in 2013, up from 61 in 2012, and only 39 in 2011 



© 2013 Winston & Strawn LLP 51 

Shareholder Proposals (cont.) 

• Companies should prepare for the likelihood of an increase in shareholder 
proposals on executive compensation continuing. The strategy for avoiding a 
shareholder proposal is much like the strategy of achieving a majority vote in 
favor of Say on Pay  
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Shareholder Proposals (cont.) 

• The most common shareholder proposals in 2013 have been requests for 
– Adoption of a stock retention policy  

– Adoption (or improvement) of a compensation clawback policy 

– Pro-rata vesting of equity awards, rather than acceleration, upon a change in control  

• Only one of the many shareholder proposals on executive compensation 
matters succeeded in garnishing a majority vote. Quite a few were withdrawn. 
However, some proposals were withdrawn only after the targeted company 
agreed to make changes 
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Shareholder Proposals (cont.) 

• So how does a company prepare for the possibility of receiving a shareholder 
proposal on executive compensation?  

• The strategy for avoiding a shareholder proposal is much like the strategy of 
achieving a majority vote in favor of Say on Pay. The Compensation Committee 
should review the areas where its compensation policies and practices differ 
substantially from those demanded by shareholders and their advisors (i.e., 
ISS)  

• This doesn’t mean the company or Committee must adopt any of the policies 
and features the “shareholders” want (or eliminate those they don’t want), but 
the Committee may find one or two it could live with and it also then will be 
prepared to discuss the “whys” and “why not’s” if shareholders do file a 
proposal 
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7.  Other Year-End Benefits Items and 
Deadlines 
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Other Year-End Benefits Items and Deadlines 

• D&O Questionnaire Updates 
– Compensation Committee Advisor Independence 

– Compensation Committee Independence 

– Hedging and Pledging 

– Iran-Related Activities 

• Flexible Spending Account Deadline 
• Health Plan Non-Discrimination Rules 
• IRS Determination Letter Filing Deadline 
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Contact Information 

Michael Melbinger 
EBEC Practice Group 

Chicago 
(312) 558-7588 

MMelbinger@winston.com 

Erik Lundgren 
EBEC Practice Group 

Chicago 
(312) 558-8012 

ELundgren@winston.com 
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Questions? 
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Thank You. 
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