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C razy is a polite term to describe the mayhem that has 
occurred in California over the last several years related 
to meal period laws.  The law says employers must 

“provide” meal periods.  For a while, the California labor com-
missioner and courts took the position that “provide” means “re-
quire.”  Two years ago, the California appellate court in Brinker 
resolved the seemingly ridiculous debate and declared that 
provide means provide and employers are not required to ensure 
employees take their 30-minute uninterrupted meal period.  But, 
the California Supreme Court granted review and has not issued 
their decision in two years.  We are hopeful that with the new 
sitting Chief Justice, that decision will come down once and for 
all.  In the meantime, the labor commissioner removed any ref-
erence to employers ensuring meal periods and the requirement 
that the meal period must begin before the end of the fifth hour 
from their enforcement manual.  

But where does this leave trucking companies?  Some 
companies have taken the safe route and scheduled meal periods 
for their drivers and employees.  Some have designed routes 
such that the driver can determine at what point in their shift 
they want to take their meal period, whether it be a result of 
when they are hungry or tired.  In any event, drivers are on the 
road and we have very little control over their choices. What 
is more, how are safety measures met if we insist drivers take a 
meal period at a certain time in the day and it happens they are 
not in a safe place to stop?  Or, the driver would rather stop later 
in their route when they know they will be tired and need the 
rest?  Better yet, how does the issue of a second meal period that 
employers must provide once the shift exceeds ten hours play 
into this?  

When the California Supreme Court issues its decision in 
Brinker, trucking companies will have more certainty about the 
requirements of this law.  In a very recent case called Hernandez 
v. Chipotle (decided in September of 2010), the appellate court 
says that the California Supreme court should decide that 
provide means provide.  But, we just won’t know for sure until 
that decision is made.  

In the meantime, this uncertainty in the law has created a 
forum for what feels like legal extortion – the meal period class 
action.  These emanate generally from a disgruntled current or 
former employee who goes to see a lawyer and the lawyer sees 
the opportunity to line his or her own pocket (the plaintiff’s 
lawyers take approximately 30% of what they generate from 
the class action in a settlement or judgment).  Because the 
meal period law is tenuous and employers are required to keep 
records to prove meal periods were taken, plaintiff’s lawyers can 
make arguments that the employer violated the meal period law 
or at least, did not keep adequate records.  

Trucking companies have advantages in these cases, if 
they have the right policies and practices in place, over other 
industries.  First, truck drivers are on their own and simply not 

subject to the same control by the employer as other employees.  
Next, while safety laws don’t technically encompass meal periods, 
meal and rest periods are absolutely an important feature in 
road safety and should not be ignored when defending a wage 
hour class action, as well as in the creation and development of 
policies and practices.  

Plaintiff’s lawyers in meal period class actions almost always 
rely on a two year old case called Cicairos – a case that involved 
a trucking company, but included facts very specific to that 
situation.  Trucking company lawyers must not be influenced 
by their reliance on this single case and must point to both the 
developing body of case law that holds contrary to Cicairos and 
should look at trial court level rulings on class certification cases 
against trucking companies for guidance.

In the meantime, what should trucking companies do?  From 
a proactive perspective, policies and practices should be state 
of the art with thoughtful planning that takes into account:  
the driver’s choice; safety, the company’s desire to provide the 
driver with the resources they need to meet their needs; offering 
lawful, voluntary waivers of a first meal period, if the shift is 
less than six hours or one of the two meal periods if the shift is 
over ten hours; and considerations particular to the company.  
Also, trucking companies should contemplate how to best use 
resources unique to their industry, such as XATA and the like, 
gps, driver logs and manifests.  From a defensive perspective, 
trucking companies should also carefully consider how some 
of these industry-unique resources may be used by plaintiff’s 
lawyers against the company, and be thoughtful in developing 
practices and policies that prevent that.  

In addition, on September 30 of this year, a new bill 
permitting an exemption for “commercial drivers” from 
California meal period provisions who are covered by a valid 
CBA that contains a meal period provision and final and 
binding arbitration concerning the application of that provision.  
Unionized companies should closely review their CBAs to 
determine if they qualify for this exemption beginning January 
1, 2011.

The pitfalls associated with meal and rest period laws and the 
class-action friendly environment in California does not mean 
that trucking companies are at risk no matter what they do.  
These liabilities and the risk of litigation can be avoided with 
proper and strategic planning.  And, if the class action is filed, a 
trucking company with the right policies and practices in place 
should be able to defeat the class.
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