
The Department of Labor (DOL) has published interim final regulations governing disclosures that 
plan service providers must make to plan fiduciaries regarding compensation for the provision of 
services to a plan.1 The regulations impose significant new requirements that are likely to change 
the way in which plan service providers gather and report fee and compensation information. The 
new requirements are effective on July 16, 2011, and will apply to both new and existing service 
contracts or arrangements. 

Background
The new regulations include extensive and detailed requirements regarding who must provide 
disclosure, what must be disclosed and when it must be disclosed. Those requirements will be 
discussed below. It is helpful, however, to step back and put these regulations in perspective within 
the larger context of ERISA. 

Under Section 406 of ERISA, the furnishing of goods and services between a plan and a “party in 
interest” (such as a service provider, among others) is prohibited. Of course, the very reason a plan 
would retain a service provider is for the provision of services to the plan. So Section 408(b)(2) of 
ERISA offers an exemption from this prohibited transaction for service contracts or arrangements 
between a plan and a party in interest if the contract or arrangement is “reasonable,” the services 
are necessary for the establishment and operation of the plan and no more than “reasonable 
compensation” is paid for the services.

Prior to this new issuance from the DOL, the Section 408(b)(2) regulations were relatively brief and 
somewhat “bare bones,” essentially providing only that a contract or arrangement is not reasonable 
if it is not terminable on reasonably short notice. With the adoption of the regulations, however, there 
are now extensive new conditions in order for a service contract or arrangement to be considered 
“reasonable” for purposes of Section 408(b)(2) of ERISA. This means that a failure to satisfy the 
regulations would cause a contract or arrangement for services to constitute a nonexempt prohibited 
transaction, subjecting the service provider to excise taxes under the Internal Revenue Code and the 
plan fiduciary to liabilities and penalties under ERISA. While compliance with the regulations may 
provide relief from a prohibited transaction, the regulations state that the disclosure requirements 
are independent of a fiduciary’s obligations under Section 404 of ERISA, including a fiduciary’s 
obligation to act prudently and for the exclusive benefit of plan participants and beneficiaries.

The regulations can be viewed against a backdrop of concern about plan fees and expenses. Fees 
and expenses have been the focus of Congressional and regulatory interest, as well numerous 
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participant lawsuits alleging unreasonably high and insufficiently transparent fees and expenses. In 
the preamble to the regulations, the DOL discusses at length the need for increased disclosure and 
transparency to allow plan fiduciaries to satisfy their fiduciary duty to monitor the plan’s fees and 
expenses.2

The regulaTions

WhaT Plans are covered?
The regulations apply to ERISA-governed defined benefit and defined contribution retirement plans.3 
They do not apply to governmental plans, “simplified employee pension” plans, “simple retirement 
accounts” or IRAs. 

Notably, the regulations when issued in proposed form also covered welfare benefit plans. The 
DOL determined, however, that there are significant differences between service and compensation 
arrangements for welfare plans and those for pension plans and decided, based on comments and 
hearing testimony, to reserve a section of the regulations for later guidance on welfare plans.  As a 
result, welfare plans are not currently covered by the regulations.

WhaT services and service Providers are covered?
As a threshold matter, only a service provider providing one or more of the services described below 
that reasonably expects $1,000 or more in compensation, direct or indirect, for services provided to 
a covered plan is a covered service provider. Thus, service providers providing de minimis services 
to a plan are not covered. Also, a service provider that enters into a contract or arrangement with a 
covered plan is covered by the regulations regardless of whether the services will be performed by 
the service provider or an affiliate or subcontractor of the covered service provider.4 The regulations 
specify, however, that such affiliate or subcontractor does not itself become a covered service 
provider solely by providing services as an affiliate or subcontractor to a covered service provider 
(in other words, a service provider must deal directly with the covered plan to be a covered service 
provider).

The regulations set forth several broad categories of services covered by the regulations. 

•	 Services provided directly to the covered plan as a “fiduciary” within the meaning of 
Section 3(21) of ERISA. 

•	 Fiduciary services provided to a “plan asset” entity in which the plan has a direct equity 
investment. The regulations refer to “an investment contract, product or entity that holds 
plan assets” as determined pursuant to ERISA’s plan asset regulations. These contracts, 
products or entities could include group trusts, insurance company separate accounts or 
other commingled investment vehicles required to be treated as ERISA plan assets. For 
ease of reference in this column, such a contract, product or entity will be referred to as 
a “plan assets entity.” Nonfiduciary services to a plan assets entity are not covered nor 
are any services to a entity that is not a plan assets entity. Also, the disclosure obligations 
only apply to a plan assets entity in which the plan has a “direct equity investment,” 
meaning that if the plan assets entity invests in other investment vehicles, the services to 
such other investment vehicles are not covered by the regulations.

•	 Services provided directly to the covered plan as an investment adviser registered under 
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the Investment Advisers Act of 1940 (Advisers Act) or any state law. 
•	 Recordkeeping or brokerage services. The regulations cover recordkeeping or brokerage 

services provided to a participant-directed individual account plan (such as 401(k) 
plan) that makes one or more “designated investment alternatives” available through a 
platform (or similar mechanism) in connection with such recordkeeping or brokerage 
services.5

•	 Other services for indirect compensation. The regulations apply to a long list of services 
for which the covered service provider, an affiliate or a subcontractor reasonably expects 
to receive “indirect compensation” or compensation from related parties (as discussed 
below).6 

WhaT informaTion musT Be disclosed?
The regulations provide a detailed description of the specific information required to be disclosed 
to the plan fiduciary in writing.7

•	 A description of the services to be provided pursuant to the contact or arrangement. 
•	 A statement regarding fiduciary status. If the covered service provider or an affiliate 

or subcontractor reasonably expects to be providing services directly to the plan as a 
fiduciary or as an investment adviser registered under the Advisers Act or state law, the 
disclosure must contain a statement to this effect.8

•	 Direct compensation. A covered service provider must disclose all “direct compensation,” 
either in the aggregate or by service, that the covered service provider, an affiliate or 
subcontractor reasonably expects to receive. “Compensation” “is defined broadly to 
cover “anything of monetary value (for example, money, gifts awards all trips,)” 9 but 
excludes nonmonetary compensation valued at $250 or less, in the aggregate, during the 
term of the contract or engagement. “Direct compensation” is defined as compensation 
received directly from the plan. The regulations do not specify how compensation 
must be expressed, but does require that any description or estimate of compensation 
“must contain sufficient information to permit evaluation of the reasonableness of the 
compensation.”10

•	 Indirect compensation. The covered service provider must include a description of 
all “indirect compensation” that a covered service provider, affiliate or subcontractor 
reasonably expects to receive in connection with the services. The disclosure must 
also include an identification of the services for which the indirect “compensation” is 
received as well as the payer of the indirect compensation. “Indirect compensation” is 
defined as compensation received from any source other than the plan, the plan sponsor, 
the covered service provider, an affiliate or a subcontractor (compensation from related 
parties is required to be separately disclosed, as discussed below). 

•	 Compensation paid among related parties. A covered service provider must include a 
description of any compensation that will be paid among the covered service provider, 
an affiliate or a subcontractor in connection with the services if (1) the compensation 
is set on a transaction basis (such as commissions) or (2) the compensation is charged 
directly against the covered plan’s investment (such as Rule 12b-1 fees). The disclosure 
must also identify the services for which such compensation will be paid and the payers 
and recipients of the compensation. The regulations specify that this compensation must 
be disclosed separately even if already disclosed pursuant to one of the other provisions 
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of the regulations. This requirement does not apply, however, to compensation received 
an by employee from an employer on account of work performed by the employee.

•	 Compensation for termination. The disclosure must include a description of compensation 
that the covered service provider, an affiliate or subcontractor reasonably expects to 
receive in connection with the termination of the contract or arrangement.

•	 Specific disclosures for recordkeeping services. In addition to the disclosures discussed 
above, if recordkeeping services will be provided, the covered service provider must 
also disclose (1) a description of all compensation the covered service provider, affiliate 
or subcontractor reasonably expects to receive for the recordkeeping services and (2) if 
recordkeeping services are provided without explicit compensation, the disclosure must 
include a reasonable and good faith estimate of the cost to the plan of the recordkeeping 
services. This requirement may be one of the most significant provisions of the regulations 
in terms of changes that may be required to be made by service providers in order 
to comply. Historically, there has been a widespread industry practice to “bundle” 
recordkeeping and other services such that separate valuation of the recordkeeping 
services may be difficult. 

•	 Special disclosures for fiduciary services to plan asset entities. In the case of fiduciary 
services provided to a plan assets entity, the covered service provider must also disclose 
(1) a description of compensation charged directly against the amount invested in the 
plan assets entity (such as sales loads or redemption fees, for example), (2) a description 
of the annual operating expenses of the plan assets entity if the return is not fixed and (3) 
any ongoing expenses in addition to annual operating expenses. 

•	 Special disclosures for recordkeeping and brokerage services. The information listed in 
(1), (2), and (3) in the paragraph immediately above must also be provided by a covered 
service provider that provides recordkeeping or brokerage services with respect to each 
designated investment alternative for which recordkeeping or brokerage services are 
provided. The regulations allow the covered service provider to satisfy this obligation by 
providing the disclosure materials of the issuer of the designated investment alternative 
(e.g., a prospectus) as long as (1) the issuer of the designated investment alternative is 
not an affiliate of the covered service provider, (2) the disclosure materials are regulated 
by a federal or state agency and (3) the covered service provider has no reason to know 
the materials are incomplete or in accurate. If a covered service provider intends to 
satisfy this obligation by providing disclosure materials from the issuer, the disclosure 
materials must be provided as soon as practicable and in any event not later than the 
date the investment option is designated by the plan fiduciary.

•	 Manner of receipt. The manner in which the service provider will receive its compensation 
must be disclosed (e.g., billing the plan for fees, deducting compensation directly from 
the plan’s investments, etc.).

When musT disclosures Be Provided?
New contracts or arrangements. The regulations do not specify a deadline for disclosure for new 
contracts or arrangements. Rather, such disclosure must be provided “reasonably in advance” of the 
date the contract or arrangement is entered into. The DOL reported that some commenters asked for 
a specific deadline, but the DOL believed that contracts and arrangements take too many different 
forms to make a one-size-fits-all deadline workable.
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Existing contracts or arrangements. The regulations apply to existing contracts or arrangements. 
Covered service providers must provide the disclosure required by the regulations by the effective 
date of the interim final regulations, which is July 16, 2011.

Changes to information disclosed. A covered service provider must disclose a change to the 
information required to be reported as soon as practicable and but not later than 60 days from 
the date the service provider is informed of the change. There is an exception if extraordinary 
circumstances beyond the reasonable control of the covered service provider make the covered 
service provider unable to disclose the change. Under those circumstances, disclosure must be 
made as soon as practicable. 

Change in plan assets entity status. If an entity that was not previously a plan assets entity becomes 
one, the information that is required with respect to a plan assets entity must be disclosed as soon 
as practicable, but in any event within 30 days of the date the service provider knows that the entity 
is a plan assets entity. 

Information upon the request of the plan fiduciary. The disclosure required by the regulations must 
be provided without regard to whether a fiduciary has requested it. If, however, a plan fiduciary 
were to request any other information relating to the compensation received in connection with the 
service contract or arrangement that is “required for the covered plan to comply with the reporting 
and disclosure requirements of Title I of the [ERISA] and the regulations, forms and schedules issued 
thereunder,”11 the information requested must be provided not later than 30 days following receipt 
of the written request. Commenters expressed concern that this provision could substantially expand 
the already broad reach of the regulations, but the DOL noted that only information required to 
comply with Title I’s reporting requirements must be provided, not simply any information requested. 

Errors. The regulations provide that an error or omission in the information disclosed will not cause 
a contract or arrangement to fail to be reasonable solely as a result of the error or omission if the 
covered service provider discloses the correct information as soon as practicable, but no later than 
30 days after the date on which the covered service provider knows of the error or omission. 

WhaT can a fiduciary do if a covered service Provider does noT  
Provide The required disclosures? 
Because a nonexempt prohibited transaction has adverse consequences for both the covered service 
provider and the plan fiduciary, the DOL sought to provide protection to a plan fiduciary who, 
through no fault of his or her own, may be at a risk of engaging in a prohibited transaction due to 
failures by the covered service provider. The regulations include a prohibited transaction exemption 
for the plan fiduciary in that situation if certain conditions are met. The conditions include:

•	 The plan fiduciary did not know that the covered service provider would fail to make the 
disclosures and reasonably believed that the covered provider disclosed the required 
information.

•	 The plan fiduciary, upon discovering the failure, requests in writing that the covered 
service provider provide the required information.

•	 If the covered service provider fails to comply within 90 days of the request, the plan 
fiduciary notifies the DOL of the failure. The notice provided to the DOL must contain 
information listed in the regulations, including identifying information about the plan 
and the service provider. 
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•	 After discovering the failure to disclose required information, the plan fiduciary must 
determine whether to terminate or continue the contract or arrangement for services. 
The regulations identify, as factors in this determination, the nature of the failure, the 
availability, qualifications and cost of replacement service providers and the covered 
service provider’s response to notification of the failure. 

acTions iTems
Both plan fiduciaries and service providers to plans would be well served by evaluating, sooner 
rather than later, how to comply with the regulations. Some of the requirements of the regulations 
may require service providers to disclose information that may not have previously been gathered 
or disclosed and may also require service providers to develop new systems or reprogram existing 
systems. Plan fiduciaries may wish to begin conversations with their service providers in the near 
future to make sure that all contracts or arrangements are compliant by the July 16, 2011, effective 
date. Plan fiduciaries and service providers may also wish to coordinate closely with their advisors 
to review any changes to the regulations that may result from the comments, which were due at the 
end of August. 

endnoTes
1. The DOL has characterized the regulations as “interim final” rules. In the preamble to the regulations, 

the DOL noted the extensive comments it received on the proposed regulations, the significant variations 
from the proposed regulations, the importance of the regulations, and the potentially significant effects 
of the regulations as reasons for characterizing the regulations as interim. The DOL solicited comments 
on the regulations, which were due on August 30, 2010. In a conference call featuring DOL officials 
shortly after the release of the regulations, the DOL officials stated that they do not expect to change the 
effective date as a result of the “interim” nature of the regulations.

2. Although addressing many of the same themes, these regulations are not the same as the regulations 
expected in the near future from the DOL regarding disclosure of fees and expenses by 401(k) plans to 
plan participants.

3. The regulations define a “covered plan” to mean an “‘employee pension benefit plan’ or a ‘pension 
plan’ within the meaning of Section 3(2)(A) (and not described in Section 4(b)) of [ERISA].” 29 C.F.R. 
§  2550.408b-2(c)(1)(ii). The reference to Section 4(b) of ERISA excludes governmental plans. This 
definition encompasses both defined benefit and defined contribution plans.

4. The terms “affiliate” and “subcontractor” are used throughout the regulations. The regulations provide 
that a person or entity’s “‘affiliate’ directly or indirectly (through one or more intermediaries) controls, is 
controlled by, or is under common control with such person or entity; or is an officer, director, employee 
of, or partner in, such person or entity.” 29 C.F.R. § 2550.408b-2(c)(1)(viii)(A). “Subcontractor” is defined 
as “any person or entity (or an affiliate of such person or entity) that is not an affiliate of the covered 
service provider and that, pursuant to a contract or arrangement with the covered service provider or 
an affiliate, reasonably expects to receive $1,000 or more in compensation for performing one or more 
services” described in the regulations. 29 C.F.R. § 2550.408b-2(c)(1)(viii)(F).

5. The regulations define “designated investment alternative” as an “investment alternative designated 
by a fiduciary in which participants and beneficiaries may direct the investment of assets held in, or 
contributed to, their individual accounts.” The definition excludes self-directed brokerage windows. 29 
C.F.R. § 2550.4086-2(c)(viii)(C).

6. The services listed in the regulations are: “Accounting, auditing, actuarial, appraisal, banking, 
consulting (i.e., consulting related to the development or implementation of investment policies or 
objectives, or the selection or monitoring of service providers or plan investments), custodial, insurance, 
investment advisor (for plan or participants), legal, recordkeeping, securities, or other investment 
brokerage, third party administration, or valuation services. . . .” 29 C.F.R. § 2550.408b-2(c)(1)(iii)(C).  
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7. The DOL notes in the preamble to the regulations that, while the disclosure is required to be in writing, 
the contract or arrangement itself need not be in writing. This is a change from the proposed rule, which 
would have required all contracts or arrangements for services to be in writing. 75 Fed. Reg. 41,600, 
41606 (July 16, 2010).

8. In the preamble to the regulations, the DOL reported that it received comments expressing concern that 
fiduciary status is factual in nature and that this requirement adds a level of uncertainty to the disclosure 
obligation. The DOL reiterated its view, however, that plan fiduciaries need to understand whether a 
service provider will, or reasonably expects to, provide fiduciary services. 75 Fed. Reg. at 41608. 

9. 29 C.F.R. § 2550.408b-2(c)(1)(viii)(B).
10. 29 C.F.R. § 2550.408b-2(c)(1)(viii) (B) (3).
11. 29 C.F.R. § 2550.408b-2(c)(1)(vi)(A).


