
One of the most important and complex issues currently facing employers is how health care reform 
affects their plans and employees. Under the Patient Protection and Affordable Care Act of 20101 
(PPACA), some plans, referred to as “grandfathered plans,” are exempt from certain requirements of 
the health care reform, although previously there has been little guidance to determine which plans 
are grandfathered and what changes plans can make and still be grandfathered. 

On June 14, 2010, the Department of the Treasury, the Department of Labor, and the Department of 
Health and Human Services published an Interim Final Rule (IFR) addressing grandfathered plans 
under PPACA. The primary benefit of grandfathered status is that the plan will be exempt from 
some costly and administratively challenging reforms enacted under PPACA. However, maintaining 
grandfathered status may significantly restrict a plan sponsor’s ability to make plan design changes. 
As a result, plans sponsors will need to carefully weigh the trade-offs when considering plan changes. 
PPACA did not specify what changes to a plan would be significant enough to cause the plan to 
lose its grandfathered status. The IFR, however, clarifies what plan changes will affect grandfathered 
status and is effective immediately.

What Constitutes a Grandfathered Plan
A grandfathered plan is one that was in effect on the date PPACA was enacted, March 23, 2010 
(Effective Date) and has continuously covered at least one individual (although not necessarily 
the same individual) since that date. Individuals may reenroll, new employees may be added, 
and individuals may add dependents to grandfathered plans without causing the plan to lose its 
grandfathered status. Grandfathered status does not apply to a plan overall, but rather to each 
individual benefit package offered under the plan. Therefore, a plan may make a change to one 
benefit package which causes that specific benefit package to lose its grandfathered status, but the 
other benefit packages under the plan, if unchanged, may remain grandfathered.2 

In order to maintain its grandfathered status, the plan document must include a statement that the 
plan believes it has grandfathered status and must include contact information for any questions 
or complaints. A plan must also maintain records that verify its status as a grandfathered plan, 
including plan documents that reflect the plan’s coverage as of the Effective Date. These records 
must be available for examination by a plan participant or governmental agency official.3 

A special grandfathering rule applies to insured group health plans maintained pursuant to one or 
more collective bargaining agreements (CBAs), or “collectively bargained plans.” 4 According to the 
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IFR, an insured collectively bargained plan, for which each CBA was in effect as of the Effective 
Date, shall maintain its grandfathered status at least until the date on which the last CBA terminates. 
If the plan has not made any changes that would otherwise cause it to lose its grandfathered status 
as of the date the last CBA terminates, the plan will continue to be grandfathered. If the plan does 
make a change that would otherwise cause it to lose its grandfathered status while at least one 
CBA is still in effect, the plan will lose its grandfathered status when the last CBA terminates.5 One 
additional point to note is that insured collectively bargained plans may change insurance issuers 
while at least one CBA is still in effect without causing the plan to lose grandfathered status upon the 
last CBA’s termination. If the plan makes such a change after the last CBA in effect on the Effective 
Date expires, however, it will lose grandfathered status. Employers who are parties to CBAs should 
be aware that it is possible this special rule may change or be further clarified when the agencies 
issue final regulations. 

Provisions that do not aPPly to Grandfathered Plans
Grandfathered plans are exempt from some PPACA reforms, including, among others:

•	 The requirement that coverage is guaranteed renewable, regardless of health status, 
utilization of health services, or any related factor.6

•	 The requirement that plans and issuers may not set eligibility rules based on factors such 
as health status and evidence of insurability and limits on the ability of plans and issuers 
to vary premiums and contributions based on health status.7

•	 The prohibition against dropping coverage because an individual who requires treatment 
for a life-threatening condition chooses to participate in a clinical trial.8 

•	 The requirement that the plan must cover 100 percent of preventive care without 
requiring a cost-sharing mechanism.9 

•	 The requirement that group health plans and health insurance issuers disclose certain 
information, such as claims payment policies and practices and participant rights.10 

•	 The requirement prohibiting discrimination in favor of highly-compensated individuals.11

•	 The requirement that an appeals process be put in place for appeals of coverage 
determinations and claims.12 

•	 The requirement that the plan must cover out-of-network emergency services without 
prior authorization and at the same cost-sharing rate as in-network emergency services.13 

•	 The requirement that the plan must allow designation of an OB/GYN or a pediatrician 
as a primary care provider.14 

Provisions that do aPPly to Grandfathered Plans
Although many significant provisions of PPACA do not apply to grandfathered plans, they are not 
exempt from all PPACA requirements. Those provisions that are applicable to grandfathered plans 
include, among others:

•	 The prohibition against exclusions based on preexisting conditions or other discrimination 
based on health status for participants under age 19.15 

•	 The prohibition against excessive waiting periods (over 90 days) before an individual 
may enroll in health benefits.16 

•	 The prohibition against lifetime or annual limits for essential benefits.17

•	 The prohibition against rescissions (canceling coverage after medical claims are 
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submitted), except for cases involving fraud or intentional misrepresentation by the 
participant.18 

•	 The extension of dependent coverage until age 26, unless the adult child is otherwise 
eligible for employer coverage.19 

•	 The requirement to develop and use uniform explanation of coverage documents and 
standardized definitions.20 

•	 The requirement to submit annual reports on the percentages of premiums spent on 
reimbursement for clinical services and activities increasing health care quality and to 
provide rebates to participants if the spending does not meet certain minimum standards.21  

ChanGes that Will Cause a Plan to lose Grandfathered status
There are some changes that will cause a plan to lose its grandfathered status. These changes include, 
among others:

•	 Eliminating all (or substantially all) benefits to diagnose or treat a particular condition.22 

•	 Increasing a coinsurance or other cost-sharing percentage by any amount above the rate 
at which it was set on the Effective Date.23 

•	 Increasing the deductible or out-of-pocket maximum by more than medical inflation 
plus 15 percent, as measured on the Effective Date.24 Medical inflation is determined by 
the Department of Labor.

•	 Increasing the copayment by more than the greater of (1) medical inflation plus 15 
percent, as measured on the Effective Date or (2) $5, adjusted for medical inflation.25 

•	 Decreasing the contribution rate for any tier of coverage for similarly situated individuals 
by more than five percentage points below the contribution rate on the Effective Date. 
The contribution rate is defined as the amount of contributions made by an employer or 
employee organization compared to the total cost of coverage.26 

•	 Imposing a new annual limit on coverage. A plan that had no annual or lifetime limit 
on coverage on the Effective Date loses its grandfathered status if it imposes an overall 
annual limit on benefits after that date. A plan that had an overall lifetime limit but no 
annual limit on the Effective Date loses its grandfathered status if it adopts an annual 
limit that is lower than the lifetime limit in effect on the Effective Date. A plan that had 
an overall annual limit on the Effective Date loses its grandfathered status if it decreases 
the annual limit after that date.27 

The IFR includes transitional rules for plans that were modified prior to June 14, 2010, the date the 
regulations were made publicly available. If plan changes were adopted before the Effective Date 
pursuant to a legally binding contract, insurance filing, or written plan amendment, the plan will not 
lose its grandfathered status, even if the changes took effect after the Effective Date.28 With respect 
to plan changes adopted after the Effective Date but before June 14, 2010, the preamble to the 
IFR states that the agencies “will take into account good-faith efforts to comply with a reasonable 
interpretation of the statutory requirements and may disregard change . . . that only modestly 
exceed those changes” described elsewhere in the IFR.29 Finally, for changes adopted between 
the Effective Date and June 14, 2010, that exceed the IFR’s limits, the insurer or plan sponsor may 
revoke the change by the first plan year beginning on or after September 23, 2010, and keep the 
plan’s grandfathered status. If the change is not revoked, however, the plan will lose grandfathered 
status.30 
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ChanGes that Will not Cause a Plan to lose Grandfathered status
The plan changes listed above were explicitly listed in the IFR as those that would cause a plan 
to lose its grandfathered status. Some types of changes are not addressed by the IFR, such as, 
for example, placing an annual limit on the number of visits to a healthcare provider or placing 
annual limits on the amount of out-of-network care covered. In the preamble to the IFR, the 
agencies state that changes other than those listed in the IFR will not cause a plan or coverage 
to cease to be grandfathered.31 The preamble to the IFR also included examples of changes 
that would not necessarily require a plan to relinquish its grandfathered status, including: 

•	 Changes to the plan’s premiums.32 

•	 Changes required under federal or state law.33 

•	 Changes to comply with PPACA or that otherwise increase benefits.34 

•	 Changes to a plan’s third party admnistrator.35 

ConClusion
As discussedabove, the IFR identifies plan changes that will cause a plan to lose grandfathered 
status and the preamble to the IFR provides that changes other than those listed will not cause a loss 
of grandfathered status. While grandfathered status provides relief from certain potentially costly 
and burdensome health care reform provisions, maintaining grandfathered status can significantly 
tie the hands of plan sponsors. Thus, plan sponsors may need to weigh the benefit of retaining 
grandfathered status against the cost of restrictions on the ability to make plan changes. Some plan 
sponsors may decide that the significant restrictions on the ability to respond to rising plan costs 
may outweigh the benefit offered by grandfathered status. In any event, plan sponsors may wish 
to evaluate plan changes under considerations with their advisors given the potential impact ton 
grandfathered status under PPACA. 
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