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The Delaware Supreme Court and Delaware Court of Chancery are 
generally regarded as the country’s premier business courts, and their 
decisions carry significant influence over matters of corporate law 
throughout the country, both because of the courts’ reputation for 
unsurpassed expertise in the field and because the vast majority of public 
companies in the United States are incorporated in Delaware and, thus, 
governed by its substantive law. Accordingly, Delaware’s corporate 
jurisprudence provides critical guidance to corporations, alternative 
entities and practitioners in evaluating corporate governance issues and 
related matters. 

Each calendar quarter, the Delaware Quarterly analyzes and summarizes 
key decisions of the Delaware courts on corporate and commercial issues, 
along with other significant developments in Delaware corporate law. 

The Delaware Quarterly is a source of general information for clients 
and friends of Winston & Strawn, LLP, which is also contemporaneously 
published in the Bank and Corporate Governance Law Reporter. It should 
not be construed as legal advice or the opinion of the Firm. For further 
information about this edition of the Delaware Quarterly, readers may 
contact the Editors, the Authors, or any member of the Advisory Board 
listed at the end of this publication, as well as their regular Winston & 
Strawn contact.
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Delaware Quarterly: 
April - June 2013 
By Jonathan W. Miller, Matthew L. DiRisio, Jill K. 
Freedman, Ali R. Rabbani, Paul Whitworth, George 
W. Mustes and Rebecca L. Seif

Over the past several months, the Delaware courts have 
issued a number of significant and potentially far-reaching 
decisions. Topping this quarter’s list are three decisions 
from the Court of Chancery and one from the Delaware 
Supreme Court. Garnering perhaps the most attention 
is Chancellor Strine’s ruling in In re MFW Shareholder 
Litigation,1 in which the court for the first time applied a 
business judgment standard of review, rather than the 
more onerous entire fairness standard, to a freeze-out 
merger involving a controlling stockholder that expressly 
conditioned the transaction on the approval of both: (i) a 
special committee of independent directors free to select 
its advisors and definitively empowered to reject the deal; 
and (ii) a fully informed and uncoerced majority of the 
minority stockholders. Following on its heels is the much 
anticipated decision in Boilermakers Local 154 Retirement 
Fund v. Chevron Corporation,2 where Chancellor Strine 
upheld the facial validity of exclusive forum selection bylaw 
provisions unilaterally adopted by boards whose companies’ 
certificates of incorporation granted them the power to adopt 
bylaws without stockholder consent. In yet another notable 
decision, In re Primedia, Inc. Shareholders Litigation,3 
Vice Chancellor Laster declined to dismiss a Parnes4 claim 
brought by a former stockholder of the acquired company  
— whose standing to sue derivatively was extinguished by 
the merger — challenging the adequacy of the merger on 
the ground that the target board of directors failed to obtain 
sufficient value in the merger for the underlying derivative 
claim. And finally, in Pyott v. Louisiana Municipal Police 
Employees’ Retirement System,5 the Supreme Court 
effectively stepped on a budding Chancery Court practice by 
reversing the court’s ruling that the dismissal of a derivative 
action for failure to plead demand futility under Fed. R. Civ. 
P. 23.1 did not preclude a subsequent derivative action based 
on the same conduct if the later-filed suit is brought by a 
different stockholder, because the two plaintiffs were not in 
“privity” under Delaware law. The Court also made clear 
that no presumption of inadequacy attaches to stockholder 

1  C.A. No. 6566-CS, 2013 WL 2326879 (Del. Ch. May 29, 2013).
2  C.A. Nos. 7220-CS, 7238-CS, 2013 WL 3191981 (Del. June 25, 2013).
3  C.A. No. 6511-VCL, 2013 WL 2169415 (Del. Ch. May 10, 2013).
4  Parnes v. Bally Entm’t Corp., 722 A.2d 1243 (Del. 1999).
5  No. 380, 2012, 2013 WL 1364695 (Del. Apr. 4, 2013).

plaintiffs who file derivative suits without first seeking 
corporate books and records.

All of these matters are discussed in greater detail below, 
followed by synopses of the past quarter’s other Delaware 
decisions across a range of topics, including: alternative 
entities; appraisals; attorneys’ fee awards; contract 
interpretation; derivative actions; dissolution; fiduciary duties; 
fraudulent concealment; jurisdiction; preliminary injunctions; 
settlements; and other matters of Delaware practice and 
procedure.

In re MFW Shareholders Litigation
Chancellor Strine’s decision in In re MFW Shareholders 
Litigation is the clearest pronouncement to date in a long-
debated area of Delaware takeover law: whether a freeze-
out merger between a controlling stockholder and minority 
stockholders — as distinct from a tender offer by a controller 
or the third-party sale of a controlled company — can ever 
qualify for protection under the deferential business judgment 
standard of judicial review, under which directors’ decisions 
are presumed to have been undertaken in good faith and 
courts will not substitute their business judgment for that 
of the directors. The Chancellor answered that question 
affirmatively, holding that the business judgment rule will 
apply to a going-private merger with a controller where the 
merger is expressly conditioned, upfront (i.e., from the time 
of the controller’s first overture), on: (i) negotiation and 
approval by a special committee of independent directors 
fully empowered to “say no” to the deal; and (ii) the non-
waivable approval by an uncoerced, fully-informed vote of a 
majority of the minority shareholders.6

Background
On June 13, 2011, MacAndrews & Forbes, the 43.4% owner 
of M & F Worldwide (“MFW” or the “Company”), sent a 
proposal to the MFW board to acquire the remaining shares of 
MFW stock at $24 per share (the “Proposal”).7 The Proposal 
was expressly conditioned on the approval of both: (i) a special 
committee of independent directors; and (ii) the affirmative 
vote of the holders of a majority of MFW stock not owned 
by MacAndrews & Forbes (i.e., a “majority-of-the-minority” 
provision). Notably, in conjunction with these conditions, 
MacAndrews & Forbes also indicated in the Proposal that it 

6  In re MFW, 2013 WL 2326879, at *4.
7  Id. at *7.
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had no interest in selling any of its shares of MFW and would 
not vote in favor of any alternative sale, merger or similar 
transaction involving MFW.8 In addition, MacAndrews & 
Forbes committed to remaining a long-term stockholder if the 
special committee did not recommend the transaction or the 
transaction failed to obtain minority approval.9 These terms 
ensured that MacAndrews & Forbes could not bypass the 
special committee process with a tender offer if the negotiation 
process cratered. 

The following day, the MFW board met and formed the special 
committee of four independent directors. The broad mandate 
adopted by the board provided that special committee: 
(i) was empowered to negotiate with MacAndrews & Forbes 
rather than just evaluate the Proposal; (ii) had the clear right 
“to elect not to pursue the Proposal”; and (iii) could retain 
and employ independent legal and financial advisors and 
any other agents deemed necessary or desirable.10 Along 
with retaining Willkie Farr as its legal advisor and Evercore 
Partners as its financial advisor,11 the committee met eight 
times over three months and reviewed various financial 
projections and valuation ranges for the Company.12 It 
also considered other strategic options available to MFW, 
including by assessing the presence of other potential buyers 
and/or other strategic options that might generate more value 
for MFW’s minority stockholders.13 As to its dealings with 
MacAndrews & Forbes, the committee initially rejected 
the Proposal and countered at $30 per share.14 After further 
negotiations, MacAndrews & Forbes ultimately raised 
its offer price to a “best and final” $25 per share – a 47% 
premium to the Company’s closing stock price the day 
before the Proposal was made.15 Based on its evaluation of 
alternatives, the protective conditions set forth above and an 
opinion from its financial advisor that the final offer was fair, 
from a financial point of view, to the Company’s minority 
shareholders, the special committee unanimously opted to 
accept the offer, which was likewise unanimously approved 
by all of MFW’s outside independent directors.16 Most 
importantly, the merger was then approved by an affirmative 
vote of approximately 65% of MFW’s minority stockholders, 
and the merger closed on December 21, 2011.17

8  Id.
9  Id.
10  Id. at *8.
11  Id.
12  Id. at *12-13.
13  Id.
14  Id. at *13.
15  Id. at *1, 13.
16  Id. at *13.
17  Id. at *1.

Not surprisingly, the announcement of the deal quickly 
prompted a spate of lawsuits against MacAndrews & Forbes, 
its sole equity owner Ron Perelman and the MFW board, 
alleging that the merger was unfair. Plaintiffs initially sought 
a preliminary injunction to enjoin the stockholder vote on 
the merger but, after “a good deal of expedited discovery,” 
ultimately abandoned that request and sought only post-closing 
damages for breach of fiduciary duty.18 Defendants moved 
for summary judgment on the basis that the key procedural 
conditions embedded in the transaction – the approval of 
an independent special committee fully empowered to turn 
down the transaction and the affirmative, fully-informed 
and uncoerced vote of a majority of minority stockholders – 
replicated an arm’s-length merger under 8 Del. C. §251 and, 
like statutory mergers governed by that provision, should thus 
be scrutinized under the business judgment rule.19 Defendants 
argued that under that standard, which honors the directors’ 
approval unless the treatment of the parties to the deal was 
so disparate that no rational person acting in good faith could 
have found the merger to be fair to the minority, the record 
before the court required dismissal.20

the Court’s Analysis 
The Standard Applicable To Freeze-Out Mergers In This 
Factual Setting Has Not Been Addressed By The Delaware 
Supreme Court 

As a threshold matter, the court confronted a trio of binding 
Delaware Supreme Court cases addressing the standard of 
review in freeze-out mergers: Kahn v. Lynch Communication 
Systems, Inc.;21 Kahn v. Tremont Corp.;22 and Southern 
Peru.23 Recognizing that “there [was] broad language in each 
of these decisions” that has been interpreted as requiring 
entire fairness review in any freeze-out merger with a 
controlling stockholder (regardless of any built-in procedural 
protections), the court nonetheless concluded that the portions 
of the opinions so doing were dicta, and that none of the cases 
answered the precise question at issue: namely, the standard 
of review applicable to a controller-led freeze-out merger that 
was conditioned upfront on both approval by an adequately 
empowered independent committee acting with due care, 
and on the informed, uncoerced approval of a majority of the 
minority stockholders.24 

18  Id.
19  Id.
20  Id.
21  Lynch, 638 A.2d 1110 (Del. 1994).
22  Kahn v. Tremont Corp., 694 A.2d 422 (Del. 1997).
23  Ams. Mining Corp. v. Theriault, 51 A.3d 1213 (Del. 2012)  
 (“Southern Peru”).
24  Id. at *16.
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Instead, the freeze-out mergers at issue in the Lynch and 
Tremont cases were subject only to special committee 
approval, and not a majority-of-the-minority vote,25 and in 
Southern Peru, defendants expressly stipulated that the entire 
fairness standard applied. Thus, while Lynch, Tremont and 
Southern Peru contained language “that [could] be read to 
control the question asked in this case,” the court concluded 
that “under traditional jurisprudential principles … the 
question remain[ed] an open one.”26

The Special Committee Was Independent, Properly 
Empowered And Fulfilled Its Duty Of Care

The court first analyzed the protective measures to which 
the deal was subject. To be credited with “cleansing” effect 
under Delaware law, protective mechanisms such as special 
committee approval and a majority-of-the-minority provision 
must “hav[e] sufficient integrity to invoke the business 
judgment standard.”27 As to the viability of the special 
committee component, the court focused on three main 
factors: (i) the scope of the special committee’s mandate; 
(ii) the independence of the special committee members; and 
(iii) whether the special committee satisfied its duty of care. 
For the following reasons, the court found MFW’s special 
committee process sufficient to warrant cleansing effect under 
Delaware law.28

Scope of Mandate. Among other factors, the court emphasized 
that the special committee: (i) was indisputably empowered 
to (and did) hire its own legal and financial advisors who 
assisted it in considering a full range of financial information 
and evaluating strategic alternatives;29 (ii) was empowered 
to conduct actual negotiations with the controller rather than 
being relegated to “evaluating” the offer as presented “like 
some committees with weak mandates”;30 (iii) was provided 
clear authority to “say no” to a deal in the event negotiations 
did not pan out to its satisfaction; and (iv) could not be 
circumvented through a tender offer, since MacAndrews 
& Forbes committed not to proceed with any going-private 
proposal without committee support – removing any perceived 
constraints on the committee’s negotiating tactics.31 

Independence. Rejecting their challenge to the independence 
of three of the four members of the special committee,32 the 

25  In re MFW, 2013 WL 2326879, at *17-18.
26  Id. at *19.
27  Id. at *6, 14.
28  Id. at *12.
29  Id. at *8-9.
30  Id. at *8.
31  Id.
32  Id. at *9.

court found that plaintiffs had failed to demonstrate, as they 
must, that any of the directors had sufficiently substantial and 
material ties to the controller so as to be unable to objectively 
fulfill his or her fiduciary duties.33 Notably, the court observed 
that despite receiving extensive discovery, plaintiffs provided 
no comparative or quantitative relationship between the actual 
economic circumstances of the challenged directors and the 
ties plaintiffs contended affected their impartiality.34 

Duty of Care. The court found that the committee had exercised 
its duty of care by, among other things: (i) interviewing 
multiple financial advisors before hiring Evercore Partners; 
(ii) considering financial projections and various valuation 
metrics for the Company; (iii) meeting frequently throughout 
the process; (iv) rejecting the initial Proposal; and (v) actively 
negotiating with MacAndrews & Forbes. Conversely, plaintiffs 
provided no evidence indicating that the special committee 
members did not meet their duty of care.35 Importantly, the 
court reasoned that it was not required or entitled to determine 
the “effectiveness” of the special committee, as such a 
precondition would be fundamentally inconsistent with the 
application of the business judgment rule standard of review.36 

The Majority-Of-The-Minority Vote Was Fully Informed 
And Uncoerced

The court next determined that the majority-of-the-minority 
vote was fully informed and uncoerced, thereby entitling the 
second procedural protection to cleansing effect under the 
business judgment rule.37 The proxy statement included all 
relevant and necessary information, and 65% of the minority 
stockholders had approved the transaction. In addition, 
plaintiffs themselves did not dispute that the majority-of-the-
minority vote was fully informed and uncoerced. Thus, both 
procedural protections, which were present from the outset in 
the Proposal, qualified as cleansing devices under traditional 
Delaware corporate law principles.38

The Business Judgment Rule Is The Appropriate Standard

Having found that Delaware Supreme Court precedent did not 
require automatic application of the entire fairness standard, 
the court set about determining which standard of scrutiny 
was appropriate on the facts at bar. And, while not strictly 
controlling according to Chancellor Strine, assessing the 
proper standard of review in the freeze-out context under 

33  Id.
34  Id.
35  Id. at *13.
36  Id. at *15.
37  Id. at *14.
38  Id.
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Delaware law necessarily starts with the Supreme Court’s 
landmark decision in Kahn v. Lynch.39 In Lynch, the Supreme 
Court made clear that, because of the inherent unequal 
bargaining power at play and inescapable leverage maintained 
by controlling stockholders, the default standard of judicial 
review in controller freeze-out mergers is the exacting entire 
fairness standard. Moreover, the Court held that conditioning 
the freeze-out on approval by either (i) a special committee or 
(ii) a majority of minority stockholders would not permit the 
merger to avoid entire fairness review; at best the adoption 
of such a protective device could shift the burden of proof 
under the fairness standard from the defendant to the plaintiff. 
Seizing on the disjunctive nature of the Court’s holding, 
Chancellor Strine observed that the Lynch holding addressed 
only the standard applicable when one of the protective  
mechanisms was adopted, but not, like in MFW, when a 
freeze-out is expressly conditioned, from the get-go, on both.

The key question thus became the following: whether a 
freeze-out conditioned on the approval of both a special 
committee and a majority of minority shareholders should be 
subject to a different level of judicial scrutiny than a freeze-
out conditioned on only one or the other. While not squarely 
addressed in Lynch, several statements in the opinion (and its 
progeny) have been interpreted to mean that doubling up on 
the protective devices would not alter the standard of review 
– i.e., that controllers who condition a freeze-out merger on 
both protections would “receive no extra legal credit for doing 
so.”40 

The Chancellor ultimately found this interpretation illogical, 
largely because of the perverse incentive structure it creates. 
Specifically, a controller led to believe it would achieve no 
additional benefit from adopting another protective device 
– in other words, increasing deal risk and uncertainty while 
receiving no offsetting litigation benefit – is obviously 
motivated not to use both procedural devices, since the best 
it can do, in any event, is to shift the burden of entire fairness 
(which, as a practical litigation reality, means very little).41 This 
dynamic was critically important to the Chancellor’s analysis, 
because of his conclusion that, for several reasons described 
below, the “potent combination” of a special committee and 
a majority-of-the-minority provision, in tandem, is materially 
more protective to minority stockholders than the use of only 
one or the other in isolation. 

• The coupling of special committee approval with a 
majority-of-the-minority provision is critical to the 

39  Id. at *2.
40  Id.
41  Id.

minority interest because, acting together, they replicate 
the arm’s-length merger framework set forth in 8 Del. C. 
§251, thus making the going-private freeze-out merger 
analogous to a third-party merger which, in turn, is 
presumptively subject to business judgment protection.42 

• A special committee alone ensures that there is “a 
bargaining agent who can negotiate a price and address 
the collective action problem facing stockholders, but 
it does not provide stockholders any chance to protect 
themselves.”43 Conversely, a majority-of-the-minority 
vote “provides stockholders a chance to vote on a merger 
proposal by a controller-dominated board, but with no 
chance to have an independent bargaining agent work on 
their behalf to negotiate the merger price and determine 
whether it is a favorable one ….”44 Thus, both devices 
“are complementary and effective in tandem.”45

• On a case-specific level, the fact that both protections 
were established up-front and joined with the controller’s 
commitment to not sell its shares or vote in favor of a 
different, non-committee-approved transaction vastly 
limits the threat of coercion and retribution by the 
controller. Having promised not to bypass the special 
committee or the majority-of-the-minority conditions 
through a tender offer or otherwise, reneging would 
subject the controller to “withering scrutiny from 
stockholders” and potent remedies under Delaware law.46 
As a result, the special committee is free to negotiate 
vigorously on the minority’s behalf without the latent 
concern that pushing too hard might lead to the controller 
taking matters into its own hands by launching an 
“intrinsically more coercive” tender offer.47 

• The special committee understands from the outset that 
the deal it reaches will be subject to a majority-of-the-
minority vote – providing it with incentive to bargain 
harder in order to avoid the reputational harm of the 
minority stockholders voting down a deal the committee 
negotiated and approved on the minority’s behalf. 

• The inclusion of a majority-of-the-minority provision 
alongside a well-functioning special committee is 
particularly effective in the current activist environment.  
 

42  Id. at *21. 8 Del. C. § 251(b)-(c) requires that mergers be approved  
 by the board of directors and the stockholders of each merging  
 corporation.
43  Id. at *4.
44  Id.
45  Id.
46  Id. at *24.
47  Id. at *4, 23.
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As the court explained: “the increasing concentration of 
institutional investors and the demonstrated willingness of 
stockholders to vote against management’s recommended 
course of action, the potency of remedies available under 
[Delaware] law, and statutory protections that prevent 
controlling stockholders from discriminating against 
minority stockholders … thus require [controllers] to 
engage in nihilism if they wish to try to starve minority 
investors who are probably more diversified than 
themselves and thus less dependent on the cash flows 
from the controlled company.”48 In short, there is no 
rational reason “to conclude that a majority-of-the-
minority condition employed in the manner described 
[would] not provide an extremely valuable, fairness-
assuring protection to minority investors.”49

Apart from the added protective benefits provided by the 
special committee/majority-of-the-minority tandem, the court 
found that a basic cost-benefit analysis militated in favor of 
applying business judgment review rather than entire fairness, 
the benefits of which the court found “very slim at best, [with] 
a good case to be made that [they are] negative overall”50 even 
in cases where only one procedural protection is in place. 
Specifically, the court noted that the automatic application of 
entire fairness in every freeze-out merger litigation makes it 
practically impossible for defendants to dispose of the case on 
a motion to dismiss, which gives every such case settlement 
value regardless of its merits. This, in turn, has resulted in 
frequent payouts of attorneys’ fees in cases where the minority 
stockholders received no more than the special committee had 
already secured – costs invariably borne by investors through 
higher D&O insurance fees and other costs of capital.51

For all of these reasons, the court held that going-private, 
freeze-out mergers subject to the panoply of protective 
devices here, including the conditions unilaterally imposed by 
the controller itself – should be scrutinized under the business 
judgment standard, which, Chancellor Strine summarized 
[will provide]:

A strong incentive for controlling stockholders to 
accord minority investors the transactional structure 
that respected scholars believe will provide them the 
best protection, a structure where stockholders get 
the benefits of independent, empowered negotiating 
agents to bargain for the best price and say no if 

48  Id. at *24.
49  Id.
50  Id.
51  Id.

the agents believe the deal is not advisable for any 
proper reason, plus the critical ability to determine 
for themselves whether to accept any deal that their 
negotiating agents recommend to them.52 

At the same time, Chancellor Strine took care to limit the 
scope of his holding to the specific facts of this case, which he 
reduced to the following six requirements: (i) the controller 
conditions the procession of the transaction on the approval 
of both a special committee and a majority of the minority 
stockholders; (ii) the special committee is independent; 
(iii) the special committee is empowered to freely select its 
own advisors and to say no, definitively, to the proposed 
transaction; (iv) the special committee fulfills its duty of 
care; (v) the minority shareholder vote is fully informed; and 
(vi) the minority shareholder vote is free of coercion.53 

Application Of The Business Judgment Rule Requires 
Dismissal

In the context of a controlling shareholder merger, the business 
judgment rule requires that “the claims against the defendants 
must be dismissed unless no rational person could have 
believed that the merger was favorable to MFW’s minority 
stockholders.”54 The court found that plaintiffs raised no 
triable issue of disputed fact under this standard. Most notably: 
(i) the merger was effected at a 47% premium to the closing 
price the day before the offer; (ii) the special committee’s 
financial advisors determined the price to be fair from a 
financial standpoint to the minority shareholders; (iii) strategic 
alternatives, including remaining independent, were not 
favorable because of the long-term business challenges MFW 
faced; and (iv) 65% of the minority stockholders decided for 
themselves that the price was favorable. For those reasons, 
the court had little doubt that “a rational mind could have 
believed the merger price fair, and that is what is relevant 
under the business judgment rule, which precludes judicial 
second-guessing when that is the case,”55 and, accordingly, 
granted summary judgment for defendants.

takeaways
On its face, the court’s decision in In re MFW Shareholders 
Litigation is, at least, a theoretical game-changer: it negates 
the long-standing belief amongst merger participants and 
practitioners that freeze-out mergers are inescapably subject 
to entire fairness review, and provides a clear roadmap 

52  Id. at *4.
53  Id. at *25.
54  Id. at *16.
55  Id.
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to structuring such a transaction so as to secure business 
judgment protection. If upheld, the opinion will generate 
significant incentive for controllers to condition freeze-out 
transactions on both procedural protections, which presumably 
will provide business judgment protection – a vital weapon 
in defending against lawsuits that were previously immune 
to dismissal on the pleadings. Indeed, the impact of this 
decision has already borne out in the market: just days after 
Chancellor Strine issued the opinion, Dole Foods’ CEO and 
40% stockholder David Murdock made an offer to take the 
company private at $12 per share. Presumably aware of the 
MFW holding, Murdock conditioned the offer upfront on the 
approval of both a majority of disinterested directors and a 
majority-of-the-minority vote.56 

The decision also reconciles the doctrinal inconsistency that 
had existed for years in the context of controlling shareholder 
transactions.57 Since Lynch was a “merger” case, it has 
been interpreted not to cover other deal structures – i.e., a 
controller’s tender offer followed by a short form merger – 
even though the practical differences are immaterial. In that 
regard, several Court of Chancery decisions have reasoned that 
tender offers by controllers can escape entire fairness review 
with the appropriate protective devices (special committee 
approval and a majority-of-the-minority provision), and 
advocated a single, unified standard applicable to all freeze-
out transactions, whether structured as a one-step freeze-out  
merger or two-step tender offer. For the time being, the MFW 
decision accomplishes that goal. 

On the other hand, despite the potential for its far-reaching 
implications, there are several factors that may affect its 
practical impact in the market and in courtrooms.

First, the decision is likely to be appealed, and affirmance is far 
from a sure thing. Whether dicta or not, the Supreme Court’s 
language in Lynch makes fairly clear that the Court viewed 
entire fairness as the exclusive standard in controller-led 
cash-out merger transactions, such that MFW appears ripe for 
Supreme Court review.58 And even if it does affirm, one would 
expect that the high court will not bless Chancellor Strine’s 
opinion on an “as is” basis, but will almost certainly modify 
the holding in some respect. One potential vulnerability of the 
decision is that it seems to provide for less judicial scrutiny 

56  See Julie Jargon, Dole’s 90-Year-Old CEO Plots $1.5 Billion Buyout,  
 Wall Street Journal, June 11, 2013.
57  See Krieger v. Wesco Fin. Corp, C.A. No. 6176-VCL (Del Ch. May 10,  
 2011) (Tr. Ruling), In re CNX Gas Corp. S’holders Litig., 4 A.3d 397  
 (Del Ch. 2010), In re Cox Commc’ns S’holders Litig., 879 A.2d 604  
 (Del Ch. 2005), In re Pure Res., Inc. S’holders Litig., 808 A.2d 421  
 (Del. Ch. 2002).
58 Lynch, 638 A.2d at 1115.

of freeze-out transactions with the proper protective devices 
(i.e., business judgment review) than of arm’s-length, third-
party mergers, which are reviewed under the more stringent  
Revlon standard, which requires that a target board achieve the 
best value reasonably available for shareholders. That result 
seems both illogical, given the inherent risk of exploitation in 
controller transactions, and at odds with the court’s likening 
a protection-laden freeze-out merger to a third-party merger 
under 8 Del. C. §251.

Second, even if the decision survives any appeal in its entirety, 
there are a number of market considerations that potentially 
blunt MFW’s practical impact going forward. To begin with, 
depending on the makeup of a minority shareholder base, 
controllers may well choose to forgo a majority-of-the-
minority condition notwithstanding the benefits of the business 
judgment rule, opting for deal certainty over litigation leverage. 
And even then, the litigation and settlement costs between an 
entire fairness review and a business judgment review may 
not be appreciably different, particularly where, as is already 
common, an effective special committee negotiates the merger 
(albeit without any majority-of-the-minority conditions). 
Relatedly, controllers also may be leery of handing the 
functional equivalent of veto power to a minority shareholder 
community that is growing more activist by the day – and 
it is worth noting the Chancellor’s decision does not address 
the practical implications of a controller’s commitments (e.g., 
whether and by whom they are enforceable, whether they can 
be modified for additional consideration, like a price increase, 
how long they remain binding, etc.).

Third, utilizing both protections does not guarantee 
business judgment protection. The MFW case limits 
the types of freeze-outs that qualify, and any deviation 
from the prescribed steps could result in the mere shift 
of the entire fairness burden – hardly worth the deal risk 
associated with a majority-of-the-minority provision. In 
that regard, the decision leaves open multiple avenues for 
plaintiffs to challenge the application of business judgment 
review. For example, the likely areas of attack include: 
(i) the independence and disinterestedness of the special 
committee; (ii) the mandate of the special committee 
and its ability to say no; (iii) whether a majority-of-the-
minority vote in the controlling stockholder context can 
ever be “uncoerced”; (iv) the nature and completeness of 
the disclosures made to stockholders; (v) the timing of the 
imposition of the protective conditions, i.e., whether the 
deal is truly conditioned “upfront”; and (vi) the timing, 
nature and enforceability of any commitment by the 
controlling stockholder to not (a) sell its position, (b) go 
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hostile, or (c) approve an alternative transaction if the 
freeze-out is not consummated.

Boilermakers Local 154 Retirement 
Fund v. Chevron Corporation
In a June 25, 2013 consolidated decision in Boilermakers 
Local 154 Retirement Fund v. Chevron Corporation and 
ICLUB Investment Partnership v. FedEx Corporation,59 
Chancellor Strine upheld the validity of board-adopted forum 
selection bylaws that make Delaware courts the sole and 
exclusive forum for stockholder litigation concerning the 
internal affairs of the corporation. The opinion affirms that 
such bylaws unilaterally adopted by a board of directors are 
facially valid under the Delaware General Corporation Law 
(“DGCL”) and as a matter of contract law. In so doing, the 
Chancellor has effectively given the green light to other 
Delaware corporations that are looking to adopt similar 
bylaws as a means to protect against the cost and burden of 
multi-forum stockholder litigation.

Background
The boards of Chevron Corporation (“Chevron”) and FedEx 
Corporation (“FedEx”) both unilaterally adopted bylaws 
containing forum-selection provisions making the courts 
of Delaware the sole and exclusive forum for four types of 
actions brought by stockholders as stockholders: (i) derivative 
actions; (ii) breach of fiduciary duty actions; (iii) actions 
brought under the DGCL; and (iv) actions governed by 
the internal affairs doctrine. The exclusive forum bylaws 
were intended to combat the problem of public companies 
defending multi-forum stockholder litigation. Stockholders 
subsequently filed complaints against Chevron and FedEx, 
along with several other corporations with similar bylaws, 
challenging the provisions as: (i) statutorily invalid because 
they were beyond the board’s authority; and (ii) contractually 
invalid because they were adopted without stockholder assent.

the Court’s Analysis 
Statutory Validity

The court rejected plaintiffs’ first argument, finding that: 
(i) the boards of both companies were empowered in their 
certificates of incorporation to adopt the bylaws under DGCL 
Section 109(a); and (ii) the forum selection bylaws addressed 

59  The plaintiffs’ complaints in both actions were nearly identical and  
 were filed only a few days apart by clients of the same law firm.

a proper subject matter under DGCL Section 109(b).60 DGCL 
Section 109(b) provides that “bylaws may contain any 
provision, not inconsistent with law or with the certificate of 
incorporation, relating to the business of the corporation, the 
conduct of its affairs, and its rights or powers or the rights or 
powers of its stockholders, directors, officers or employees.”61 
The court thus considered whether the bylaws related to the 
business of the corporations, the conduct of their affairs, or the 
rights of the stockholders.62 The court found that the challenged 
bylaws, which govern disputes related to the “internal affairs” 
of the corporation, “easily” met these requirements.63

The court found that the bylaws: (i) addressed the “rights” of 
the stockholders because they regulated where stockholders 
can bring lawsuits; and (ii) related to the “conduct” of 
the corporation because they channeled internal affairs 
cases into the courts of the state of incorporation.64 Thus, 
the subject matter of the actions that the bylaws governed 
“relates quintessentially to ‘the corporation’s business, the 
conduct of its affairs, and the rights of its stockholders [qua 
stockholders].’”65 The court noted that the bylaws have a 
procedural, process-oriented nature as they regulate “where 
stockholders may file suit, not whether the stockholder may 
file suit or the kind of remedy that the stockholder may 
obtain,” and Section 109(b) of the DGCL has “long been 
understood to allow the corporation to set ‘self-imposed rules 
and regulations [that] are deemed expedient for its convenient 
functioning.’”66

Contractual Validity

The court also rejected the plaintiffs’ second argument that the 
bylaws were contractually invalid because the stockholders 
had not had an opportunity to vote and assent to them in 
advance of their adoption.67 First, the court noted that Delaware 
corporate law has long rejected the “vested rights” doctrine, 
which requires stockholder consent for actions that arguably 
diminish or divest their pre-existing rights.68 Second, the court 
explained that bylaws constitute a  binding part of the contract 
between Delaware corporations and their stockholders and 
that stockholders “are on notice” that, as to the subjects that 
are regulated under Section 109(b) of the DGCL, the board 
may act unilaterally to adopt bylaws 

60  Boilermakers, 2013 WL 3191981, at *10-13.
61  Id. at *10.
62  Id.
63  Id. at *2.
64  Id. at *10.
65  Id.
66  Id. at *11.
67  Id. at *13-15.
68  Id. at *14.
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addressing those subjects. “In other words, the Chevron and 
FedEx stockholders have assented to a contractual framework 
established by the DGCL and the certificates of incorporation 
that explicitly recognized that stockholders will be bound 
by bylaws adopted unilaterally by their boards.”69 Thus, the 
stockholders have assented to “not having to assent to board-
adopted bylaws.”70

The court also noted that Delaware’s statutory regime 
provides various protections for the stockholders, vesting 
them with an indefeasible right to adopt, amend and repeal 
the bylaws themselves.71 Thus, stockholders may check the 
board’s authority by repealing board-adopted bylaws. In 
addition, stockholders have the right to elect directors and 
may “discipline boards” that refuse to repeal board-adopted 
bylaws.72 The court concluded that a corporation’s bylaws 
“are part of an inherently flexible contract between the 
stockholders and the corporation under which the stockholders 
have powerful rights they can use to protect themselves ….”73

The court noted that the bylaws always remain open to 
“as-applied” challenges by plaintiffs who believe that the 
bylaws operate against them in a situationally unreasonable 
or unlawful manner.74 Stockholders have the ability to sue in 
another forum to challenge bylaws as unreasonable under the 
U.S. Supreme Court decision in The Bremen v. Zapata Off-
Shore Co.,75 which held that forum selection clauses are valid 
provided that they are “unaffected by fraud, undue influence 
or overweening bargaining power.”76 In addition, stockholders 
may always challenge the board’s use of its power under the 
bylaws as inconsistent with the board’s fiduciary duties.77

takeaways
As a general matter, the Chevron ruling provides clarity to 
boards of directors considering an exclusive forum selection 
bylaw requiring stockholder litigation to be filed in the courts 
of Delaware as a means to avoid the costs of duplicative 
and overlapping multi-forum litigation. At a minimum, the 
opinion sanctions the adoption of such bylaws under the 
DGCL, which removes at least one hurdle facing Delaware 
corporations seeking to direct where stockholder litigation is 
litigated. Given the opportunity to funnel such litigation 

69  Id.
70  Id.
71  Id.
72  Id.
73  Id.
74  Id. at *19.
75  Id. at *15-16, 19; Bremen, 407 U.S. 1 (1972).
76  Bremen, 407 U.S. at 10.
77  Boilermakers, 2013 WL 3191981 at *15, 19.

through the Court of Chancery – with all of its attendant 
advantages, e.g., expeditious proceedings adjudicated by the 
country’s premier business courts – the decision will likely 
prompt a surge in bylaw amendments, particularly for those 
corporations that have no forum selection clause in their 
charters/certificates of incorporation. 

At the same time, while the Chevron ruling at first glance 
creates a “nothing to lose” dynamic, boards should consider 
the implications for shareholder relations, perhaps gauging the 
appetite of larger, activist-type investors and proxy advisory 
firms prior to implementation.

Moreover, Chevron’s practical impact on stockholder 
litigation lodged outside of Delaware is far from clear. As the 
court itself recognized, “the real-world application of a forum 
selection bylaw can [still] be challenged as an inequitable 
breach of fiduciary duty” in non-Delaware courts. Indeed, 
some non-Delaware courts have already declined to dismiss 
cases involving such board-adopted provisions, taking 
issue with the unilateral nature of board-adopted by laws as 
distinct from shareholder-approved bylaws or contractual 
forum selection clauses. Most notably, in Galaviz v. Berg,78 
the United States District Court for the Northern District of 
California declined to dismiss a derivative action on grounds 
of improper venue, holding that the Delaware forum selection 
clause in the corporation’s bylaws was unenforceable. The 
court distinguished between contractual forum selection 
clauses and corporate bylaws, noting that once a contract has 
been entered into, a party may not unilaterally amend or alter 
the parties’ agreement as the board had done in amending 
the bylaws without stockholder consent. On the other hand, 
courts routinely afford significant deference to Delaware 
jurisprudence and often turn to Delaware law on issues of 
corporate governance.

In short, time will tell how other courts will treat forum 
selection bylaws unilaterally imposed by boards of directors. 
For the time being, however, it behooves boards to review 
their corporate charters and bylaws and consider the potential 
benefits of a forum selection bylaw to the company and its 
stockholders.

78  763 F. Supp. 2d 1770 (N.D. Cal. 2011).
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In re Primedia, Inc. Shareholders 
Litigation
In the latest chapter of this long-running case, Vice Chancellor 
Laster declined to dismiss an action by former stockholders 
of Primedia, Inc. (“Primedia” or the “Company”) alleging a 
so-called “Parnes claim,”79 under which a former stockholder 
of an acquired company whose standing to sue derivatively 
necessarily is extinguished by a merger is nonetheless 
permitted to pursue a post-merger fiduciary duty claim directly 
challenging the extinguishing merger on the grounds that the 
target board agreed to a deal price that failed to account for 
the value of an underlying derivative claim held by the target 
company. Perhaps more notably, the underlying derivative 
claim credited by the court was a common law “Brophy 
claim”80 for insider trading – the ongoing vitality of which has 
been a subject of considerable debate in recent years – against 
Primedia’s controlling shareholder, Kohlberg Kravis Roberts 
& Co. L.P. (“KKR”). Finding that (i) the value of the claim 
was material in relation to the deal price and (ii) the acquirer 
to whom standing to pursue the Brophy claim passed via the 
merger was unlikely ever to assert the claim post-merger, the 
court denied defendants’ motion to dismiss under the entire 
fairness standard.

Background
Primedia is a media company with print and internet assets. 
From its inception in the early 1990s to its sale to TPG Capital, 
L.P. (“TPG Capital”) in July 2011, KKR was Primedia’s 
controlling shareholder.81 To raise capital, Primedia embarked 
on a series of “Preferred Stock” issuances in the late 1990s82 
which: (i) were publicly registered and traded; (ii) provided for 
an optional redemption period, during which Primedia could 
redeem the shares at a premium, followed by a mandatory 
redemption date on which the shares would be redeemed at 
a fixed price; and (iii) paid annual cash dividends that the 
stockholder received at redemption.83 

Between April 2000 and July 2002, Primedia fell victim to the 
implosion of the technology industry, with its common stock 
falling from a high of $29.25 to under $1.84 Primedia’s various 
series of Preferred Stock suffered a similar precipitous 

79  Parnes v. Bally Entm’t Corp., 722 A.2d 1243 (Del. 1999).
80  Brophy v. Cities Serv. Co., 70 A.2d 5 (Del. Ch. 1949).
81  Primedia, 2013 WL 2169415, at *1. At the time of the merger, KKR  
 affiliates controlled roughly 58% of Primedia’s common stock. Id.
82  Id. at *2.
83  Id.
84  Id.

 
decline, trading well below face value.85 In March 2002, 
Primedia began repurchasing shares of Preferred Stock with 
Company common stock in order to avoid having to pay 
dividends on the Preferred Stock that it repurchased.86 To 
protect current holders of the Company’s common stock from 
dilution, Primedia’s board decided to apply a $5 floor on the 
effective price of the common stock issued in the exchange.87 
Primedia continued repurchasing Preferred Stock through 
the end of June 2002, at which point redemptions became 
infeasible as a result of Primedia’s common stock falling 
below the minimum required effective price.88

While this redemption program was on-going, KKR’s 
representatives on the Primedia board were considering 
whether KKR should purchase shares of Primedia’s 
Preferred Stock.89 Indeed, on May 21, 2002, two of KKR’s 
representatives on the Primedia board drafted a memorandum 
to KKR’s Investment Committee and Portfolio Committee 
(the “Memo”).90 The Memo contained considerable non-
public information about Primedia’s financial performance, 
which was poised to out-pace previously disclosed guidance,91 
and, on that basis, advocated that KKR purchase shares of the 
Company’s Preferred Stock before the positive outlook was 
announced or Primedia divested any of its assets.92 The Memo 
speculated that KKR could purchase the Preferred Stock at 
45% to 55% of par value.93 

Prior to purchasing any Preferred Stock – and in the hope 
of heading off a usurpation of corporate opportunities 
claim – KKR formally offered the investment opportunities 
to Primedia.94 Unable to make any additional repurchases 
because of the Company’s low common stock price, 
Primedia’s directors issued written consents permitting KKR 
to proceed with its purchases.95 Over the next few months, 
KKR spent $76.4 million to purchase roughly 2.25 million  
shares of Primedia Preferred Stock at an average price equal 
to 32% of face value.96 Evidence in the record suggested that 
KKR timed certain purchases to occur after it became aware 
of certain impending asset sales (but before public disclosure 
of those sales) and that KKR continued to purchase Preferred 

85  Id.
86  Id. at *3.
87  Id.
88  Id. at *5.
89  Id. at *3-5.
90  Id.
91  Id. at *4.
92  Id. at *4-5.
93  Id. at *5.
94  Id. at *6.
95  Id.
96  Id. at *6-7.
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Stock even after being informed by Primedia, in November 
2002, that the Company would resume exchanging Preferred 
Stock for common stock.97 In 2005, after a wave of successful 
asset sales, Primedia redeemed the Preferred Stock held by 
KKR at par and also paid all accrued dividends.98 As a result 
of its purchases of Primedia Preferred Stock, KKR earned 
roughly $190 million in profits.99 

A consolidated derivative action (the “Derivative Action”) 
was thereafter brought in Delaware Chancery Court, alleging 
that: (i) Primedia’s directors breached their fiduciary duties 
by prematurely redeeming KKR’s Preferred Stock in order 
to benefit KKR; and (ii) KKR’s purchases of Preferred Stock 
usurped a corporate opportunity belonging to Primedia.100 
Thereafter, Primedia appointed a two-member Special 
Litigation Committee (the “SLC”) to investigate these 
claims.101 As part of the SLC process, Primedia produced the 
Memo to plaintiffs’ counsel.102 Plaintiffs’ counsel then notified 
the SLC that the Memo supported a strong Brophy claim for 
insider trading against KKR.103 The SLC concluded that none 
of the claims had merit. As to the Brophy claim, the SLC 
found no evidence that the inside information contained in the 
Memo was material or that KKR acted with scienter, noting 
that KKR purportedly had planned to purchase Primedia 
Preferred Stock months before the issuance of the Memo. On 
those bases, the SLC moved to dismiss.104 Plaintiffs opposed 
the motion and filed an amended complaint asserting the 
Brophy claim.105 

In June 2010, Vice Chancellor Laster held a Zapata106 hearing 
on the SLC’s motion to dismiss the Derivative Action.107 The 
court initially granted the motion, finding, with regard to 
the Brophy claim, that while there was strong evidence that 
(i) KKR possessed material nonpublic information regarding 
Primedia and (ii) had been motivated by that information 

97  Id.
98  Id. at *7.
99  Id.
100  Id. at *8.
101  Id.
102  Id.
103  Id.
104  Id. at *9.
105  Id.
106  Zapata Corp. v. Maldonado, 430 A.2d 779 (Del. 1981).
107  Id. To resolve an SLC’s motion to dismiss a derivative action, a court  
 must first “inquire into the independence and good faith of the com 
 mittee and the bases supporting its conclusions.” Zapata Corp. v. Mal 
 donado, 430 A.2d 779, 788 (Del. 1981). Once the court satisfies itself  
 as to the SLC’s independence and good faith, it must determine  
 whether, using its own business judgment, the motion should be grant 
 ed. Id. at 789. The second prong is satisfied where “the SLC’s recom 
 mended result falls within a range of reasonable outcomes that a  
 disinterested and independent decision maker … could reasonably  
 accept.” Primedia, 2013 WL 2169415, at *10.

to make improper trades,108 the SLC nevertheless acted 
reasonably in recommending dismissal of the claim because 
of its low recovery potential. Specifically, the court reasoned 
that under Delaware law, Primedia could not obtain full 
disgorgement of KKR’s alleged $190 million in profits and, 
instead, could only recover for harm to the company resulting 
from those trades – an amount the court estimated at no more 
than the “mid seven figures.”109

Plaintiffs appealed, and the Delaware Supreme Court, sitting 
en banc, heard oral arguments in March 2011.110 In the lead-up 
to these arguments, Primedia announced that it was pursuing 
strategic alternatives.111 Before the Supreme Court could issue 
a ruling, Primedia’s board, on May 15, 2011, approved TPG’s 
offer to acquire Primedia for $7.10 per share with a 100% 
equity commitment (the “Acquisition”).112 The Acquisition 
valued the Company’s equity at $316 million.113 In approving 
the Acquisition, Primedia’s board concluded that the Brophy 
claim had little value to the Company and made no effort to 
secure value for the claim from TPG or otherwise preserve the 
claim for the Company’s shareholders.114 Actions were then 
filed against KKR, Primedia’s board members who approved 
the Acquisition (the “Director Defendants”), and TPG, 
challenging the fairness of the Acquisition on the grounds that 
the minority stockholders did not receive any consideration 
for their pro rata portion of the value of the Brophy claim.115 
The complaint contained an additional cause of action alleging 
that the parties’ merger agreement (the “Merger Agreement”) 
iolated Delaware law by requiring the board to maintain a 
current merger recommendation.116

On June 20, 2011, the Delaware Supreme Court reversed the 
Court of Chancery’s decision insofar as it rested on the premise 
that full disgorgement was unavailable as a Brophy remedy as 
a matter of law. Instead, the Supreme Court held that Primedia 
could, in fact, recover full disgorgement of KKR’s profits if 
its Brophy claim were successful and remanded the case to the 
Court of Chancery.117 In the wake of this ruling, Primedia’s 
board publicly acknowledged the Supreme Court’s ruling but 

108  Id. at *11-12.
109  Id. at *14. This number includes the $1.5 to $2 million earned by  
 KKR on the purchase that took place after Primedia announced that it  
 would recommence its exchange program and the costs of the SLC  
 investigation and stockholder action. Id.
110  Id. at *16.
111  Id. at *15.
112  Id. at *16.
113  Id.
114  Id.
115  Id. at *17.
116  Id. at *31.
117  Id. at *17. See Kahn v. Kolberg Kravis Roberts & Co., 23 A.3d 831  
 (Del. 2011).
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stated that it did not change its conclusion that pursuing the 
Brophy claim was not in the Company’s best interests. 

The Acquisition closed on July 13, 2011, extinguishing 
plaintiffs’ derivative standing vis-à-vis the Brophy claim.118 
The parties voluntarily dismissed the derivative claim, and 
defendants moved to dismiss the now-consolidated lawsuits 
challenging the Acquisition.

the Court’s Analysis
Standing To Pursue A Parnes Claim

For their claims to survive a motion to dismiss, plaintiffs must 
first establish standing.119 Under Parnes v. Bally Entertainment 
Corp.,120 former stockholders of an acquired company can 
challenge a consummated merger directly where: (i) there is an 
underlying derivative claim on which relief can be granted;121 
(ii) the value of that claim is material vis-à-vis the merger 
consideration; and (iii) the complaint supports an inference 
that the acquirer neither provided value for the claim nor 
would pursue it post-closing.122 As set forth below, the court 
found that plaintiffs had adequately alleged each element.

Viability of the Brophy Claim. As an initial matter, the court 
had no trouble finding that the Brophy claim was valid and 
would “blow by” a motion to dismiss. The Memo’s contents 
and evidence of KKR timing Preferred Stock purchases 
to take advantage of asset sales that had yet to be publicly 
announced created a strong inference that KKR: (i) received 
inside information from its representatives on Primedia’s 
board; (ii) was cognizant of that information’s materiality; and 
(iii) traded on it prior to the information’s public release.123 
Indeed, the court went so far as to state that the Memo 
“appeared to be a proverbial smoking gun document.”124 While 
the court acknowledged that the defendants had a potentially 
dispositive statute of limitations defense, the parties had yet 
to directly brief that issue, so the court deferred consideration 
of it.125

Materiality of Brophy Claim. In light of the Supreme Court’s 
ruling on available damages, the court concluded that the 
Brophy claim’s prospective value was material with respect 
to the Acquisition consideration – the potentially recoverable 

118  Primedia, 2013 WL 2169415, at *17.
119  Id. at *19.
120  722 A.2d 1243 (Del. 1999).
121  The Court held that Rule 12(b)(6), not Rule 23.1, governs this prong.  
 Primedia, 2013 WL 2169415, at *19.
122  Id.
123  Id. at *19-23.
124  Id. at *11.
125  Id. at *23.

disgorged profits totaled $190 million (plus interest), more 
than half the $316 million paid by TPG for the company’s 
equity.126 The court distinguished its decision from the recent 
Massey Energy127 case where Chancellor Strine held that a 
Caremark128 claim’s value was not material because there: 
(i) the director defendants could invoke the company’s 102(b)
(7) exculpation provision; (ii) it was unlikely that plaintiffs 
would recover more than the $95 million limit on the relevant 
director and officer insurance policies; and (iii) the total 
merger consideration was $8.5 billion.129 Here, by contrast, 
KKR was not insulated by an exculpation provision (insofar 
as it was a controlling stockholder that profited from allegedly 
disloyal trades), and KKR presumably has the means to pay a 
$190 million judgment.130 Bolstering its conclusion, the court 
reasoned that even discounting the recovery to a one-in-five 
chance of success, the value would still be material.131

TPG’s Intentions With Respect To Brophy Claim. The court 
found no evidence that TPG’s bid ascribed any value to 
the Brophy claim or that TPG would press the claim going 
forward.132 Indeed, financial acquirers like TPG purchase  
businesses, not claims, and the principals of TPG have 
numerous business and personal connections to KKR’s 
principals.133 Moreover, TPG is not exposed to liability for 
KKR’s Preferred Stock purchases, so this is not a case, unlike 
Massey Energy, where the acquirer would be motivated to 
press a derivative suit in order to offset its own liability to 
third parties.134

Fiduciary Duty Claim

Having determined that plaintiffs had standing, the court turned 
to the sufficiency of plaintiffs’ allegations to state a Parnes 
claim that the merger price was inadequate. As a threshold 
(and largely dispositive) matter, the court found that entire 
fairness was the applicable standard of review for determining 
whether Primedia’s board received adequate consideration for 
the company’s assets because KKR, Primedia’s controlling 
stockholder, received a benefit not shared with the minority 
stockholders.135 Specifically, since KKR knew that TPG would 
acquire the Brophy claim in the Acquisition but would never 

126  Id.
127  In re Massey Energy Co., C.A. No. 5430-VCS, 2011 WL 2176479  
 (Del. Ch. May 31, 2011).
128  In re Caremark Int’l Inc. Derivative Litig., 698 A.2d 959 (Del. Ch.  
 1996).
129  Primedia, 2013 WL 2169415, at *23-24.
130  Id. at *24.
131  Id.
132  Id. at *24-26.
133  Id. at *25-27.
134  Id. at *25-26.
135  Id. at *27.
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assert it, the Acquisition effectively allowed KKR to insulate 
itself from insider trading liability associated with the Brophy 
claim, which could be significant.136 By contrast, Primedia’s 
minority stockholders, who prior to the Acquisition owned a 
42% pro rata interest in the Brophy claim – a litigation asset 
worth up to $80 million137 – received nothing in exchange. 
Furthermore, the Acquisition did not include any procedural 
protections – e.g., an independent special committee or 
a majority-of-the-minority provision – that could spare 
interested transactions from fairness review.138 

Under the entire fairness standard, defendants bear the burden 
of showing both fair price and fair dealing.139 The court found 
it “reasonably conceivable”140 that the deal price was unfair to 
minority stockholders because no value was ascribed to the 
Brophy claim.141 The defendants offered numerous defenses 
concerning their subjective belief in the fairness of the merger 
and the worthlessness of the Brophy claim, which the court 
observed were unavailable at the motion to dismiss stage when 
the standard of review is entire fairness.142 As to the Primedia 
director defendants specifically, the court acknowledged that 
their individual liability could ultimately turn on their state of 
mind in approving the Acquisition. However, such defenses 
were likewise premature.143

Claims Based On Merger Agreement

Plaintiffs also claimed that the Merger Agreement violated 
Delaware law by freezing the board’s recommendation that 
stockholders approve the Acquisition once KKR executed its 
written consent in favor of the Acquisition – i.e., once KKR 
executed its consent, the board’s recommendation could not 
be modified, regardless of what happened.144 Delaware law 
requires a board faced with a merger proposal to make a 
recommendation to the company’s stockholders, and there is 
a continuing obligation to update this recommendation based 
on new material events.145 The issue before the court was 
when that duty to update expires. Because the purpose of the 

136  Id.
137  Id.
138  Id. at *28.
139  Id.
140  Delaware’s standard on a 12(b)(6) motion is more plaintiff friendly  
 than the federal standard – plaintiffs must only establish a “possibility”  
 of recovery. Id. at *18.
141  Id. at *28.
142  Id. at *28-30. Likewise, defenses under the exculpatory provision of a  
 corporate charter are also insufficient to defeat a motion to dismiss in  
 entire fairness cases. Id. at *30.
143  Id. at *29-30. In contrast, KKR’s state of mind is not relevant to  
 plaintiffs’ claims – if the merger terms are found to be unfair, KKR will  
 be liable for self-dealing. Id. at *29.
144  Id. at *31.
145  Id. at *31-32.

recommendation requirement is to support informed decision-
making by stockholders, the court held that the duty to update 
such a recommendation ends at the time the stockholders 
approve the merger.146 Here, since KKR was the controlling 
stockholder, execution of its written consent approved the 
merger.147 Accordingly, the court considered the execution to 
be the endpoint of the board’s duty to update and dismissed 
plaintiffs’ claim.148

takeaways
The Primedia decision breathes new life into Parnes claims 
challenging the adequacy of merger consideration for failing 
to account for extant derivative claims and provides extensive 
guidance on prosecuting (and defending) such claims. In 
particular, the court’s extended analysis of Massey Energy – 
a recent Chancery Court decision rejecting Parnes claims – 
highlights a number of key factors that the court will consider 
in a Parnes action, including: (i) the value of the asset at issue 
in relation to the total merger price; (ii) the amount likely to 
be recovered by plaintiffs should their claim succeed (which 
can be far less than the full value of the asset); and (iii) the 
purchaser’s incentive (if any) to pursue the derivative claim 
once the merger closes. In order to stave off a potential Parnes 
claim, a board of directors running a sales process would be 
well-served to consider the value of derivative claims as 
litigation assets – and to establish a record of its consideration 
– particularly if those claims are easily calculable.

The court’s decision may also lead to an uptick in the prevalence 
of Brophy claims. The Supreme Court’s 2011 opinion in this 
action permitting successful Brophy plaintiffs to receive full 
disgorgement of the insider’s profits – rather than limiting 
them to damages actually suffered by the corporation – 
drastically increases the potential value of such claims, along 
with plaintiffs’ motivation to pursue them. On the other hand, 
practitioners should bear in mind that the Primedia holding 
will be limited to its facts, which are in many ways extreme. 
Indeed, the Vice Chancellor relied heavily on a “smoking 
gun” memorandum authored by the alleged inside trader 
that effectively conceded scienter, characterizing plaintiffs’ 
underlying Brophy claims as strong enough to “blow by” a 
motion to dismiss. 

146  Id. at *34-35.
147  Id.
148  Id. at *36. The court also summarily dismissed plaintiffs’ aiding and  
 abetting claim against TPG on the ground that plaintiffs failed to  
 adequately allege that TPG knowingly acted to deprive the minority  
 shareholders of fair value for their portion of the Brophy claim. Id.
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In all likelihood, plaintiffs will continue to face an uphill battle 
in seeking to ground Parnes claims on underlying Brophy 
claims based on more obscure or generalized allegations.

Pyott v. Louisiana Municipal Police 
Employees’ Retirement System
In a terse, 12-page opinion issued on interlocutory appeal, 
the Delaware Supreme Court, sitting en banc, unanimously 
reversed the Court of Chancery’s holding in Pyott149 that the 
dismissal with prejudice of one derivative “Caremark”150 
action on demand futility grounds does not bar a subsequent 
derivative action by a different shareholder – even though 
based on the same alleged conduct – because: (i) the two 
plaintiffs are not in “privity” under Delaware law, and 
(ii) the filing by shareholders of derivative Caremark claims 
prior to conducting a meaningful investigation through, 
e.g., a books and records demand under 8 Del. C. §220, 
creates an irrebuttable presumption that such shareholders 
are “inadequate” as representative plaintiffs under Court of 
Chancery Rule 23.1.151 Obviating a recent trend in Court of 
Chancery case law, the Supreme Court made clear that under 
the Full Faith and Credit Clause, collateral estoppel issues 
must be decided entirely under the law of the issuing court, 
including the question of privity among plaintiffs, which 
the Court of Chancery analyzed under Delaware law. The 
Supreme Court likewise rejected the lower court’s application 
of an irrebuttable presumption that plaintiffs filing Caremark 
claims prior to seeking inspection of corporate books and 
records are inadequate representatives under Rule 23.1.

Background
Allergan, Inc. (“Allergan”) is a Delaware corporation that 
develops and markets Botox, a prescription neurotoxin that 
has been approved by the U.S. Food and Drug Administration 
(“FDA”) for the treatment of certain muscle disorders and 
cosmetic uses.152 Although physicians may legally prescribe 
Botox for therapeutic treatments that have not been approved 
by the FDA, applicable regulations make it illegal for Allergan 
to market Botox for such “off-label uses.”153 Beginning in 
2007, the U.S. Department of Justice began investigating 
Allergan’s off-label marketing practices, and, on September 
1, 2010, Allergan agreed to plead guilty to a criminal charge 

149  46 A.3d 313 (Del. Ch. June 11, 2012).
150  In re Caremark Int’l Inc. Derivative Litig., 698 A.2d 959 (Del. Ch.  
 1996).
151  Pyott, 2013 WL 1364695.
152  Id. at *1.
153  Id.

of misdemeanor misbranding and to pay $600 million in civil 
and criminal fines.154

Just two days after Allergan announced the settlement, 
Louisiana Municipal Police Employees’ Retirement System 
(“LAMPERS”) filed a derivative complaint in the Delaware 
Court of Chancery.155 In the following weeks, similar suits 
were filed in the U.S. District Court for the Central District 
of California and consolidated into a single action.156 Allergan 
and its directors moved to dismiss both the Delaware and 
California actions for failure to plead demand futility under 
Rule 23.1.

The Court of Chancery postponed briefing to permit another 
shareholder, U.F.C.W. Local 1776 & Participating Employers 
Pension Fund (“UFCW”), to inspect Allergan’s books and 
records under 8 Del. C. §220.157 After obtaining and reviewing 
Allergan’s internal documents, UFCW intervened and, 
together with LAMPERS, filed an amended complaint in the 
Delaware action.158 The California plaintiffs thereafter filed 
a substantially similar amended complaint in the California 
federal court.159

Allergan and its directors again moved to dismiss both actions 
for failure to plead demand futility.160 Prior to oral argument 
in Delaware, however, the California federal court dismissed 
the California action, with prejudice, on demand futility 
grounds.161 The Delaware defendants consequently amended 
their motion to argue that the California judgment precluded 
the Delaware action on collateral estoppel grounds.162

the Court of Chancery’s Decision
Acknowledging a substantial body of authority to the contrary 
– including at least one decision by the Chancery Court163 – Vice 
Chancellor Laster denied the defendants’ motion, holding that 
the dismissal of one shareholder derivative action under Rule 
23.1 does not have preclusive effect on a later-filed derivative 
action involving the same conduct but a different plaintiff.164 
Although generally applying California’s collateral estoppel 
law, the Vice Chancellor determined that Delaware law 
should govern the privity prong of the inquiry, i.e., whether 

154  Id.
155  Id.
156  Id.
157  Id.
158  Id.
159  Id.
160  Id.
161  Id.
162  Id.
163  In re Career Educ. Corp. Deriv. Litig., 2007 WL 2875203 (Del. Ch.  
 Sept. 28, 2007).
164  Pyott, C.A. No. 5795-VCL, 46 A.3d 313 (Del. Ch. June 11, 2012).
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the plaintiffs in the two actions at issue are in privity with each 
other or the represented corporation, pursuant to the internal 
affairs doctrine. The court concluded that under Delaware law, 
a derivative plaintiff is not in privity with other shareholders 
for purposes of collateral estoppel until it survives a motion to 
dismiss based on failure to make a demand.165 Until demand 
is excused, the court reasoned, the shareholder plaintiff is 
merely suing for the right to represent the corporation, and a 
final judgment denying that individual claim has no preclusive 
effect on other shareholders’ derivative claims.166

The Vice Chancellor also rejected defendants’ collateral 
estoppel argument on the basis that the California plaintiffs 
were not adequate representatives under Rule 23.1.167 
Specifically, the court found that the California plaintiffs were 
inadequate representatives because, by failing to conduct a 
meaningful investigation – i.e., by demanding to inspect the 
company’s books and records under 8 Del. C. §220 – prior 
to filing suit, the plaintiffs were acting in their own interests 
(securing control over the case and lead plaintiff status 
under the “first-filed doctrine”) and against the interests of 
Allergan, on whose behalf plaintiffs purported to be acting.168 
Going even further, the court implemented and applied a 
“presumption” of inadequacy for these so-called “fast filing” 
plaintiffs – a procedural mechanism first suggested by now-
Chancellor Strine in King v. VeriFone Holdings, Inc.169 In 
doing so, the court seemingly found a way to give teeth to its 
oft-repeated admonition that, in the wake of some corporate 
“trauma,” (would-be) plaintiffs’ counsel initially utilize books 
and records demands to explore the relevant facts, rather than 
file wholly uninformed derivative actions in an effort to secure 
pole position in the proverbial race to the courthouse. 

Recognizing the uncertainty in collateral estoppel doctrine in 
the derivative context, the court certified its decision declining 
dismissal for interlocutory appeal, which the Delaware 
Supreme Court accepted.

the intervening South v. Baker Decision
Less than three months after the Court of Chancery’s Pyott 
opinion, that court again confronted derivative Caremark 
claims filed on the basis of publicized corporate trauma 
without a predicate books and records demand in South v. 
Baker.170 Following the disclosure by Hecla Mining Company 
of lowered silver projections and numerous regulatory safety 

165  Pyott, 2013 WL 1364695, at *3.
166  Id. at *3.
167  Id. at *4.
168  Id. at *4.
169  994 A.2d 354, 364 n.34 (Del. Ch. 2010).
170  62 A.3d 1 (Del. Ch. 2012).

violations, plaintiffs filed two lawsuits in federal district court 
in Idaho alleging that Hecla violated federal securities laws by 
issuing materially misleading disclosures regarding the safety 
of its mines. Shortly thereafter, different shareholder plaintiffs 
filed suit in the Court of Chancery asserting Caremark claims 
against Hecla’s directors and seeking damages for injury to 
the company as a result of the federal securities suits. 

Emphasizing the Delaware plaintiffs’ failure to seek books 
and records under Section 220 prior to filing suit, the Court of 
Chancery dismissed the Caremark claims for failure to plead 
demand futility. Specifically, without any underlying factual 
support, plaintiffs were unable, in the court’s estimation, to 
allege particularized facts indicating that a majority of Hecla’s 
board faced a substantial risk of liability. Following in the 
steps of the Pyott opinion, the court reaffirmed the “fast-filer 
presumption,” holding that by not investigating the factual 
underpinnings of its claims before filing suit, plaintiffs act 
disloyally to the company they purport to represent and are 
thus presumptively inadequate to serve as representative 
plaintiffs.171 In addition, in a further nod to Pyott, the court 
went out of its way to suggest that its dismissal as to the 
named plaintiffs should not preclude subsequent derivative 
suits on behalf of Hecla; in other words, the court sought 
to preemptively insulate shareholders who do conduct a 
meaningful investigation into the facts before launching a 
suit.172 

The South opinion differed from its Pyott progenitor in one 
key respect: it expressly held that the presumption that fast-
filers acted disloyally and thus were inadequate plaintiffs is 
a rebuttable one, so long as plaintiffs can show either that: 
(i) notwithstanding the absence of a Section 220 demand, they 
had otherwise conducted a meaningful investigation into the 
underlying facts or (ii) filing quickly had provided a benefit 
to the company on whose behalf the suit was brought and 
not just to plaintiffs’ counsel.173 While the court found that 
the South plaintiffs failed to rebut the presumption – among 
other things, plaintiffs’ counsel admitted to filing the suit after 
spending only a handful of hours analyzing the claims, and 
that they did so out of concern that other plaintiffs would 
secure “lead” status and control of the case – the ability to 
rebut the fast-filer presumption is an important distinction in 
the collateral estoppel landscape, particularly in light of the 
Delaware Supreme Court’s subsequent reversal of Pyott on 
interlocutory appeal.

171  Id. at 19.
172  Id. at 26.
173  Id. at 22-24.
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the Delaware supreme Court’s Reversal
In an April 4, 2013, opinion authored by Justice Berger,174 
the Delaware Supreme Court reversed the Court of Chancery 
decision in Pyott in its entirety.

As an initial matter, the Court determined that the Chancery 
Court had erred in applying Delaware law to the issue of 
privity amongst shareholder plaintiffs. Specifically, the Court 
concluded that under the Full Faith and Credit Clause of the 
U.S. Constitution, Delaware courts must give full force and 
effect to the judgments of other jurisdictions, including federal 
courts.175 That, in turn, requires that the collateral estoppel 
effect of such a judgment must be analyzed entirely under 
the law of the issuing court’s jurisdiction. In that regard, the 
Supreme Court criticized the lower court’s analysis “because 
it conflated collateral estoppel with demand futility.”176 “Once 
a court of competent jurisdiction has issued a final judgment,” 
the Court ruled, “a successive case is governed by the principles 
of collateral estoppel, under the full faith and credit doctrine, 
and not by demand futility law, under the internal affairs 
doctrine.”177 Accordingly, the Court of Chancery should have 
applied California law or federal common law to analyze the 
elements of collateral estoppel, under which “the real plaintiff 
in a derivative suit is the corporation, [and] differing groups 
of shareholders who can potentially stand in the corporation’s 
stead are in privity for purposes of issue preclusion.”178 Thus, 
since California law unambiguously provides that dismissal 
on demand futility grounds precludes subsequent derivative 
claims based on the same alleged facts, the Supreme Court 
did not need to reach the merits of the lower court’s privity 
analysis under Delaware law.179 

The Supreme Court also rejected the “fast filer” presumption 
of inadequacy employed by the Chancery Court and found 
“no record of support for the trial court’s” conclusion.180 While 
the Court acknowledged the potential perils of fast filing, it 
found no basis for an irrebuttable presumption of inadequacy 
for shareholders who quickly file suit without first seeking 
books and records under Section 220.181 Instead, the Supreme 
Court recommended that the remedies for fast filers should 
be directed toward lawyers, not shareholder plaintiffs or their 
complaints.182 Removing the irrebuttable presumption from 
the equation, the Supreme Court found no basis to conclude 

174  Pyott, 2013 WL 1364695.
175  Id. at *2.
176  Id. at *2.
177  Id. at *2.
178  Id. at *3.
179  Id. at *3.
180  Id. at *4.
181  Id. at *4.
182  Id. at *4.

that the California plaintiffs were inadequate representatives, 
particularly in light of the similarities between the California 
complaint and the Delaware complaint, which the Court of 
Chancery held sufficient to state a claim.183

takeaways
The Supreme Court’s ruling essentially returns collateral 
estoppel law in the demand futility context to its pre-Pyott/
South character by confirming that – in accordance with the 
weight of authority and earlier Delaware case law – dismissals 
based on failure to plead demand futility under Rule 23 
preclude subsequent litigation based on the same conduct 
so long as the elements of collateral estoppel under the law 
of the issuing court’s jurisdiction are satisfied. The Court’s 
directive to enforce judgments issued by other jurisdictions as 
a matter of “federalism, comity, and finality,”184 should come 
as a relief to defendants who, under the Court of Chancery’s 
recent decisions, feared an onslaught of multi-jurisdictional 
derivative litigation with the potential for contradictory 
outcomes (among other unsavory consequences). In addition, 
the Court reestablishes that the “adequacy” analysis under 
Rule 23 is a fact-specific construct in which the filing of 
derivative claims before seeking books and records is a factor 
to consider, but not dispositive on the issue. At the same time, 
as discussed below, the ruling appears to leave open certain 
relevant issues in the area. 

First, because the application of California law resolved 
the collateral estoppel question, the Supreme Court did not 
address the Court of Chancery’s finding that under Delaware 
law, there is no privity between derivative stockholders where 
one stockholder’s claims have been dismissed for failure to 
plead demand futility. In other words, the question of whether 
Delaware law permits a derivative stockholder to become a 
representative of the company before demand is excused (and, 
thus, in privity with subsequent derivative plaintiffs) remains 
open. That said, the Supreme Court did express skepticism of 
the Vice Chancellor’s approach, noting that “numerous other 
jurisdictions have held that there is privity between derivative 
stockholders.”185

Second, while the Supreme Court’s decision makes clear 
that filing a derivative claim before exercising inspection 
rights under Section 220 (i.e., “fast-filing”) does not create 
an irrebuttable presumption of inadequacy – the Court’s 
interpretation of Vice Chancellor Laster’s ruling – it does not, 
on its face, foreclose the possibility of a rebuttable 

183  Id. at *4.
184  Id. at *2.
185  Id. at *3.
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presumption of inadequacy as delineated in the Court of 
Chancery’s subsequent decision in South v. Baker. Whether 
the “fast-filer” presumption will survive in rebuttable 
form remains to be seen; given the Court of Chancery’s 
historicalemphasis on derivative plaintiffs’ and their counsels’ 
pre-filing conduct, the issue will almost certainly re-emerge 
in the future.

Additional Developments in Delaware 
Business and securities law
Beyond those topics addressed above, the Delaware courts 
also issued noteworthy decisions in the following areas of law 
during the past quarter.

Alternative Entities
• In Brinckerhoff v. Enbridge Energy Co.,186 the Delaware 

Supreme Court affirmed the Court of Chancery’s dismissal 
of a derivative and class action complaint brought by a 
unitholder of Enbridge Energy Partners, L.P. (“EEP”) 
challenging the approval of a joint venture agreement to 
fund a pipeline project. Adopting the Chancery Court’s 
reasoning, the Supreme Court held that: (i) EEP’s general 
partner was entitled to a conclusive presumption of 
good faith under the terms of the limited partnership 
agreement because it relied on the opinion of a qualified 
financial advisor; (ii) plaintiff failed to plead sufficient 
facts to allege bad faith against the remaining defendants; 
and (iii) plaintiff waived his claims for rescission and 
reformation.

• In Norton v. K-Sea Transportation Partners L.P.,187 the 
Delaware Supreme Court affirmed the Court of Chancery’s 
dismissal of a class action complaint brought on behalf 
of common unitholders of K-Sea Transportation Partners 
L.P. challenging the acquisition of K-Sea by Kirby 
Corporation. The Supreme Court confirmed that limited 
partnership agreements that provide for the presumption 
of good faith bar claims based on alleged conflicts of 
interest. Plaintiff had claimed that K-Sea’s general partner 
(the “GP”) had a conflict of interest when deciding to 
approve the merger due to compensation payable to the 
GP that was not payable to other unitholders. The Supreme 
Court found that the payment to the GP did not create a 
conflict of interest because the express terms of K-Sea’s 
limited partnership agreement provided that: (i) only the 
GP had duties regarding the approval of mergers; (ii) the 

186  No. 574, 2011, 213 WL 2321598 (Del. May 28, 2013).
187  No. 238, 2012, 2013 WL 2316550 (Del. May 28, 2013).

GP’s approval of a merger had to have been made in 
good faith; and (iii) the GP’s approval was conclusively 
presumed to be made in good faith if it relied on an expert 
opinion. Because the GP relied on the fairness opinion of 
an independent financial advisor, the GP presumptively 
approved the merger in good faith. 

• In Gerber v. Enterprise Products Holdings, LLC,188 the 
Delaware Supreme Court upheld fair dealing claims, 
reversing in part the Court of Chancery, by finding that 
plaintiff had adequately alleged a claim for breach of the 
implied covenant of good faith and fair dealing, despite 
the good faith provision in Enterprise GP Holdings, LP’s 
limited partnership agreement (the “LPA”). Adopting 
the analysis set forth in ASB Allegiance Real Estate 
Fund v. Scion Breckenridge Managing Member, LLC,189 
the Supreme Court reasoned that the LPA’s conclusive 
presumption of good faith did not “operate retroactively 
to alter the parties reasonable expectations at the time of 
contracting” and, thus, could not serve to bar plaintiff’s 
claim under the implied covenant of good faith and fair 
dealing.

Appraisals
• In Senior Housing Capital, LLC v. SHP Senior Housing 

Fund, LLC,190 Chancellor Strine, in a post-trial opinion, 
declined to review appraisals obtained through a 
contractually designated appraisal process. Plaintiff SHP 
Asset Management (“SHP”) and defendant California 
Employees’ Retirement System (“CalPERS”) formed 
a fund (the “Fund”) to invest in retirement homes. 
When SHP later withdrew from the Fund, CalPERS 
was obligated, under the LLC Agreement, to pay SHP 
its membership interests and an incentive distribution. 
To that end, the LLC Agreement set forth an appraisal 
process, based on CalPERS’ form contracts, to determine 
the market value of the Fund and its investments. 
Unhappy with the appraisals it obtained, however, 
CalPERS ordered the appraisers to revise their appraisals 
downward, and ultimately, CalPERS did not make any 
payments to SHP. SHP filed suit to force CalPERS to 
make these payments based on the original appraisals. 
At trial, CalPERS asserted that the court was required 
to reach a de novo judgment on the matters assigned to 
the appraisers, while SHP argued that the court could 
not exercise any judicial review of the appraisals.  
 

188  No. 46, 2012, 2013 WL 2477233 (Del. June 10, 2013).
189  50 A.3d 434, 440-42 (Del. Ch. 2012), aff’d in part, rev’d in part on  
 other grounds, __ A.3d __, 2013 WL 1914714 (Del. May 9, 2013).
190  C.A. No. 4586-CS, 2013 WL 1955012 (Del. Ch. May 13, 2013).
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The court held that, absent a showing of bad faith or 
contractually improper conduct, the court could not 
review the appraisals because the parties had agreed to be 
bound by the contractually designated appraisal process. 
The court noted that even if it were to review the appraisal 
methodology, it would still rule in favor of SHP.

Attorneys’ Fees
• In Cartanza v. Cartanza,191 Vice Chancellor Parsons 

granted plaintiff’s request for attorneys’ fees where 
defense counsel obstructed the efforts of plaintiff’s 
counsel to depose defendant and purported to require 
plaintiff to show a “critical need” for the deposition. 
Plaintiff moved to compel the deposition, and eventually 
the parties stipulated to take defendant’s deposition. 
As a result of the stipulation, the only issue before the 
court was whether plaintiff was entitled to an award 
of attorneys’ fees under Court of Chancery Rule 37. 
The court granted plaintiff’s request for attorneys’ 
fees, finding that defense counsel obstructed plaintiff’s 
legitimate discovery requests and wasted unnecessarily 
both plaintiff’s and the court’s time and resources. In so 
ruling, the court noted that there was no requirement to 
show a “particularized need” to take a deposition under 
Delaware law, even when a deponent is ill. Rather, Court 
of Chancery Rule 26 gives a party the right to take a 
deposition regarding “any matter ... which is relevant to 
the subject matter involved in the pending action.” The 
information sought need not be critical.

• In Edgewater Growth Capital Partners L.P. v. H.I.G. 
Capital, Inc.,192 Chancellor Strine granted H.I.G. Capital, 
Inc.’s (“HIG”) motion for reargument and denied 
Edgewater Growth Capital Partners L.P.’s objection to 
attorneys’ fees and costs. The court granted the motion 
for reargument finding that it misunderstood a provision 
of the guaranty agreement and that the error was material 
and would have changed the outcome of the court’s 
earlier decision. The court then turned to Edgewater’s 
objection to HIG’s attorneys’ fees, which was based not 
on the reasonableness of total cost but rather on the basis 
that the fees did not stand up to the result achieved. The 
court noted the eight factors under Rule 1.5(a) of the 
Delaware Lawyers’ Rules of Professional Conduct, which 
govern the reasonableness of a fee and expense request. 
The court addressed factor four (amount involved and 
results obtained) and found that HIG’s expenses were 
reasonable because it was required to defend against 

191  C.A. No. 7618-VCP, 2013 WL 1615767 (Del. Ch. Apr. 16, 2013).
192  C.A. No. 3601-CS, 2013 WL 1707877 (Del. Ch. Apr. 18, 2013).

Edgewater’s claims against HIG. Thus, HIG could not 
be blamed for the fact that its fees of $2.6 million were 
greater than the $1.8 million it sought from Edgewater. 
The court also found that the fees were reasonable under 
the other applicable factors (time and labor required, 
fee customarily charged in this context, and experience, 
reputation, and ability of lawyers). 

Contracts
Agreement to Negotiate in Good Faith; Expectation 
Damages

• In SIGA Technologies, Inc. v. PharmAthene, Inc.,193 the 
Delaware Supreme Court reaffirmed that an express 
contractual obligation to negotiate in good faith is 
enforceable and held, for the first time, that Delaware 
will award expectation/benefit-of-the-bargain damages 
for the breach of an agreement to negotiate in good 
faith if the court is reasonably certain that (i) the parties 
would have reached an agreement absent bad faith and 
(ii) those damages can be determined with reasonable 
certainty. Reviewing the issue de novo, and applying 
Delaware law, the Supreme Court found that SIGA 
Technologies, Inc. acted in bad faith by proposing terms 
for a license agreement with PharmAthene, Inc. that 
differed dramatically from those contained in the parties’ 
license agreement term sheet (the “LATS”), even though 
the LATS was not signed and contained a footer on 
each page stating “Non Binding Terms.” The Supreme 
Court reasoned that, by incorporating the LATS into 
their Bridge Loan and Merger Agreements, SIGA and 
PharmAthene intended to negotiate a license agreement 
with economic terms substantially similar to those of 
the LATS. In addition, the Supreme Court reversed the 
Chancery Court’s finding that SIGA was liable on the 
basis of promissory estoppel because an enforceable 
contract governed the promise at issue. Finally, the 
Supreme Court reversed and remanded the Chancery 
Court’s damages award, holding that PharmAthene could 
recover expectation damages if the trial judge determined 
that the parties would have reached an agreement but for 
SIGA’s bad faith negotiations.

Breach of Contract

• In Israel Discount Bank of N.Y. v. First State Depository 
Co.,194 Vice Chancellor Parsons awarded plaintiff, a New  
York bank, $7 million in damages for, among other things,  
 

193  No. 314, 2012, 2013 WL 2303303 (Del. May 24, 2013).
194  C.A. No. 7237-VCP, 2013 WL 2326875 (Del. Ch. May 29, 2013).
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defendant First State Depository, Co.’s (“FSD”) breach 
of a bailment agreement by releasing collateral for a $10 
million loan to defendant Certified Assets Management, 
Inc. (“CAMI”). While defendants asserted a “legion of  
defenses,” the court ruled that FSD breached the bailment 
agreement by releasing the collateral to CAMI without 
plaintiff’s consent and by interfering with plaintiff’s 
inspection and removal rights under the agreement. The 
court further ruled that CAMI converted the collateral by 
wrongfully taking possession and disposing of it. Due to 
defendants’ bad faith litigation conduct, the court also 
awarded plaintiff attorneys’ fees and expenses.

• In Anvil Holding Corporation v. Iron Acquisition 
Company, Inc.,195 Vice Chancellor Parsons denied a 
motion to dismiss with respect to claims for fraud and 
fraudulent inducement and granted the motion with 
respect to a claim for bad faith breach of contract. 
Plaintiffs, the purchasers of all outstanding units of Iron 
Data Solutions, LLC, alleged that the unitholders of 
Iron Data (the “Sellers”) deliberately withheld material 
information regarding a forthcoming change in Iron Data’s 
most important contracts, which significantly reduced 
the company’s value. Defendants moved to dismiss. 
The court held that: (i) plaintiffs’ fraud and fraudulent 
inducement claims against the individual defendants 
were pled with particularity under Rule 9(b); (ii) the 
individual defendants could be held liable for fraud based 
on representations made in the purchase agreement; and 
(iii) the purchase agreement did not preclude plaintiffs 
from asserting claims for fraud based on extra-contractual 
representations. The court also dismissed plaintiffs’ bad 
faith breach of contract claim as duplicative of the fraud 
claims and plaintiffs’ breach of contract claims for failure 
to name all Sellers as defendants.

Implied Covenant of Good Faith and Fair Dealing

• In Blaustein v. Lord Baltimore Capital Corp.,196 Vice 
Chancellor Noble granted defendants’ motion for 
summary judgment on plaintiff’s claim for breach of 
the implied covenant of good faith and fair dealing and 
denied plaintiff’s motion to supplement the complaint as 
futile. Plaintiff, an initial investor in the closely held Lord 
Baltimore Capital Corp., alleged that Lord Baltimore’s 
CEO orally promised her that the company would redeem 
her shares at full value in ten years. The governing 
stockholders’ agreement, however, merely provided  
 

195  C.A. No. 7975-VCP, 2013 WL 2249655 (Del. Ch. May 17, 2013)
196  C.A. No. 6685-VCN, 2013 WL 1810954 (Del. Ch. Apr. 30, 2013).

that the company could repurchase shares with approval 
from either the board of directors or a supermajority 
of stockholders. According to plaintiff, the CEO only 
offered to redeem her shares at a discount of half of her 
pro rata share of the value of the company’s net assets 
and precluded plaintiff’s access to the board to consider 
her repurchase proposals. Although the board did not 
hold a formal vote on any of plaintiff’s proposals until 
after litigation had commenced, the court held that the 
record demonstrated the board had considered plaintiff’s 
proposals and rejected them for valid reasons. The court 
also held that the company had no obligation to negotiate 
in good faith because the stockholders’ agreement 
imposed no obligation on the parties to negotiate at all.

Interpretation

• In Recor Medical, Inc. v. Warnking,197 Vice Chancellor 
Noble held that plaintiff Recor Medical, Inc. acquired 
defendant Reinhard Warnking’s intellectual property 
in its acquisition of Warnking’s employer, ProRhythm, 
Inc. Prior to the acquisition, Warnking and ProRhythm 
entered into an Intellectual Assignment Agreement 
(“IAA”), which provided that all intellectual property 
“conceived” by Warnking belonged to ProRhythm. After 
the acquisition, Warnking assigned one of his pending 
patents to another company. Recor brought a declaratory 
judgment action, alleging that the patent should have 
instead been transferred to Recor. The court held that the 
IAA broadly defined the term “conceive,” so the pending 
patents were the property of Recor. The court enjoined 
Warnking from using the procedures described in the 
patents and ordered him to transfer the patents to Recor.

Reformation

• In Scion Breckenridge Managing Member, LLC v. ASB 
Allegiance Real Estate Fund,198 the Delaware Supreme 
Court affirmed the Court of Chancery’s decision to reform 
three real estate joint venture agreements on the basis 
of unilateral mistake and knowing silence by the other 
party, but reversed the lower court’s award of attorneys’ 
fees. The Court noted that negligence in discovering 
an alleged mistake does not bar a reformation claim 
unless the negligence is so significant that it amounts 
to a failure to act in good faith and in accordance with 
reasonable standards of fair dealing. The Court also noted 
that ratifying a contract does not create an equitable  
 

197  C.A. No. 7387-VCN, 2013 WL 2389873 (Del. Ch. May 31, 2013).
198  No. 437, 2012, 2013 WL 1914714 (Del. May 9, 2013).
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bar to reformation unless the ratifying party had actual 
knowledge of the mistake giving rise to the reformation 
claim.

Derivative Actions
• In In re China Agritech, Inc. Shareholder Derivative 

Litigation,199 Vice Chancellor Laster denied defendants’ 
motion to dismiss for failure to make a demand, finding 
that the complaint contained sufficient facts to support a 
reasonable inference that: (i) the board of China Agritech, 
Inc. breached its duty of oversight under Caremark200; 
and (ii) a demand on the company’s board would have 
been futile. Prior to filing suit, plaintiff, a China Agritech 
stockholder, made a Section 220 demand for books and 
records. When the company refused to produce any 
documents, plaintiff filed a books and records action, 
and the company subsequently produced a total of only 
227 pages of documents. Plaintiff thereafter filed a 
derivative action seeking to recover damages resulting 
from breaches of fiduciary duties, including breach of the 
duty of oversight. In the following months, four of the 
board’s seven directors and the company’s CFO resigned 
under “highly suspicious circumstances.” Defendants 
filed a motion to dismiss for, among other things, failure 
to plead demand futility. The court found that demand 
would have been futile under the Aronson201 test with 
respect to the events that involved the board’s actual 
decisions because the complaint raised a reasonable 
doubt that a majority of the board could have exercised 
its independent and disinterested business judgment. 
The court further found that demand would have been 
futile under the Rales202 test with respect to plaintiff’s 
Caremark claim because plaintiff’s allegations supported 
a reasonable inference that the company’s audit committee 
consciously disregarded their duties in failing to meet for 
over a period of two years and in connection with the 
company’s U.S. and Chinese regulatory filings, which 
diverged dramatically. The court noted that plaintiff 
supported its claims with references to the company’s 
documents obtained through its Section 220 action and 
with inferences drawn from the absence of documents 
that the company could be expected to produce.

• In Harold Grill 2 IRA v. Chênevert,203 Chancellor Strine 
dismissed a derivative action brought on behalf of 

199  C.A. No. 7163-VCL, 2013 WL 2181514 (Del. Ch. May 21, 2013).
200  In re Caremark Int’l Inc. Derivative Litig., 698 A.2d 959 (Del. Ch.  
 1996).
201 Aronson v. Lewis, 473 A.2d 805 (Del. 1984).
202 Rales v. Blasband, 634 A.2d 927 (Del. 1993).
203  C.A. No. 7999-CS, 2013 WL 3014120 (Del. Ch. June 18, 2013).

United Technologies Corporation (“UTC”), finding that 
the complaint failed to plead with particularity that a 
majority of the board faced a substantial risk of liability. 
Plaintiff, a UTC stockholder, alleged that the UTC board 
consciously caused UTC to misrepresent violations of 
export controls by two of its subsidiaries to the federal 
government, causing UTC to pay a $55 million fine as 
part of a plea agreement with the State Department. The 
court held that demand was not excused because plaintiff 
failed to allege that defendant directors caused any legal 
breach or even that they were aware – before the State 
Department’s determination – that UTC had broken the 
law. The court further held that plaintiff did not plead 
any facts to support a pleading stage inference that any 
particular director should have known that the disclosures 
were false.

• In Louisiana Municipal Police Employees Retirement 
System v. Bergstein,204 Chancellor Strine denied a motion 
to dismiss a derivative action brought on behalf of 
Simon Property Group (“SPG”). Plaintiffs alleged that 
SPG’s board of directors breached its fiduciary duties 
by approving an amendment to the company’s stock 
incentive plan, resulting in a $120 million grant to the CEO 
without shareholder approval as required by applicable 
stock exchange rules. The defendants moved to dismiss, 
noting that SPG had received an e-mail confirmation 
from the New York Stock Exchange (“NYSE”) staff that 
shareholder approval of the amendment was not required 
under NYSE rules. The court held that the NYSE staff 
e-mail was not dispositive at the pleading stage because 
it was too informal to rely upon, and SPG did not provide 
the NYSE staff with sufficient background information.

• In Rich v. Chong,205 Vice Chancellor Glasscock denied 
a motion to dismiss a shareholder derivative action 
brought on behalf of Fuqi International, Inc. (“Fuqi”) 
alleging breaches of fiduciary duty under Caremark206. 
Defendants moved to dismiss the derivative complaint 
under Rule 23.1 on the basis that Fuqi’s board of directors 
had not yet rejected plaintiff’s demand and under Rule 
12(b)(6) for failure to state a claim. The court held that 
the requirements of Rule 23.1 had been satisfied because 
plaintiff pled particular facts creating a reasonable doubt 
that the Fuqi board was acting in good faith and with due 
care in investigating the facts underlying the demand.  
 

204  C.A. No. 7764-CS (Del. Ch. May 30, 2013).
205  C.A. No. 7616-VCG, 2013 WL 1776674 (Del. Ch. Apr. 25, 2013).
206  In re Caremark Int’l Inc. Derivative Litig., 698 A.2d 959 (Del. Ch.  
 1996).
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The court rejected the argument that defendants were 
protected by the business judgment rule because the board 
had abandoned the demand investigation for several 
months and this was an abdication of the board’s duty to 
investigate the demand. Moreover, similar to the court’s 
recent decision in In re Puda Coal, Inc. Stockholders 
Litigation207 – which held that directors of companies 
could be held liable for breaching their fiduciary duty of 
loyalty by failing to sufficiently monitor the company’s 
foreign assets and activities – the court found that the Fuqi 
board knew that the company’s controls were inadequate 
and nevertheless failed to act. As such, plaintiff stated 
a claim under Caremark. Finally, the court declined to 
stay the action in favor of cases pending before a New 
York federal court because New York likely did not have 
jurisdiction over the individual defendants.

Dissolution
• In Wiggs v. Summit Midstream Partners, LLC,208 Vice 

Chancellor Glasscock dismissed a variety of claims 
brought by defendants’ former employees, including, 
most notably, a judicial dissolution claim based on 
Sections 18-802 and 18-803 of the Delaware LLC Act. 
The court noted that the remedy of judicial dissolution is 
only available where: (i) there is a deadlock that prevents 
the corporation from operating; or (ii) the defined purpose 
of the entity is fulfilled or impossible to carry out. The 
court found that there was no deadlock and that plaintiffs 
had not sufficiently pled that it was no longer reasonably 
practicable for the LLC to operate in accordance with its 
broad purpose clause.

Fiduciary Duties
• In Sutherland v. Sutherland,209 Vice Chancellor 

Noble entered judgment in favor of defendants, the 
controlling directors of a closely held corporation, on 
plaintiff’s derivative breach of fiduciary duty claims 
relating to allegations of self dealing. The court held 
that: (i) defendants did not breach their duty of loyalty 
because plaintiff did not establish by a preponderance 
of the evidence that the expectation of a material benefit 
affected defendants judgment; and (ii) defendants did not 
breach their duty of care because they reasonably relied 
on the advice of a tax professional under Section 141(e) 
of the Delaware Code.

207  C.A. No. 6476-CS (Del. Ch. Feb. 19, 2013)
208  C.A. No. 7801-VCN, 2013 WL 1286180 (Del. Ch. Mar. 28, 2013).
209  C.A. No. 2399-VCN, 2013 WL 2362263 (Del. Ch. May 30, 2013).

• In In re Wayport, Inc. Litigation,210 Vice Chancellor 
Laster, in a post-trial opinion, entered judgment against 
plaintiffs on all but one claim, finding that corporate 
fiduciaries do not have a duty to disclose absent 
knowledge of “special facts.” Plaintiffs alleged that 
defendants breached their fiduciary duties of loyalty by 
not disclosing material information prior to purchasing 
plaintiffs’ shares in Wayport, Inc. (“Wayport”). As an 
initial matter, the court noted that there are four common 
scenarios where the duty of disclosure applies: (i) when 
directors seek approval for a transaction that does not 
otherwise require a stockholder vote under the Delaware 
General Corporation Law; (ii) when directors submit to 
the stockholders a transaction that requires stockholder 
approval or a stockholder investment decision but is 
not otherwise an interested transaction; (iii) when a 
corporate fiduciary speaks outside of the context of 
soliciting or recommending stockholder action; and 
(iv) when a corporate fiduciary buys shares directly from 
or sells shares directly to an existing outside stockholder. 
Under the last scenario, the court found that the duty to 
disclose only exists when the fiduciary is in possession 
of special knowledge of future plans or secret resources 
and deliberately misleads a stockholder who is ignorant 
of them. Applying this “special facts doctrine,” the court 
held that defendants had no duty to disclose because they 
had no knowledge of “special facts.”

Fraudulent Concealment
• In Transdigm Inc. v. Alcoa Global Fasteners, Inc.,211 Vice 

Chancellor Parsons denied in part a motion to dismiss 
a stock purchaser’s claims for fraudulent concealment 
of material information relating to the company’s future 
relationship with its key customers. The sellers moved 
to dismiss, arguing that the terms of the stock purchase 
agreement (the “SPA”) – including an express disclaimer 
of reliance on extra-contractual representations (the 
“Disclaimer”) – precluded the purchaser’s claims. The 
court held that, under Delaware law, the purchaser stated 
a claim for fraudulent concealment based on allegations 
that the sellers knew of and made an effort to hide 
material information. Moreover, the court found that the 
Disclaimer did not apply to these allegations because 
they constituted omissions, rather than representations. 
The court otherwise granted the sellers’ motion to 
dismiss as to the purchaser’s fraudulent and negligent  
 

210  Consol. C.A. No. 4167-VCL, 2013 WL 1811873 (Del. Ch. May 1,  
 2013).
211  C.A. No. 7135-VCP, 2013 WL 2326881 (Del. Ch. May 29, 2013).
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misrepresentations claims and certain conspiracy claims, 
finding that the representations in the SPA did not 
constitute “half-truths.”

Jurisdiction
• In Charlotte Broadcasting, LLC v. Davis Broadcasting 

of Atlanta, LLC,212 Vice Chancellor Glasscock dismissed 
a complaint for lack of equitable jurisdiction, despite 
plaintiffs’ claims for equitable relief. Plaintiff brought 
an action for declaratory judgment of its rights under a 
contract and for an injunction against defendant from 
pursuing litigation of its own. The court held that the 
true nature of the action was for contractual relief under 
the Declaratory Judgment Act and, therefore, a full and 
adequate remedy was available at law. 

• In National Industries Group (Holding) v. Carlyle 
Investment Management L.L.C.,213 the Delaware 
Supreme Court affirmed the Court of Chancery’s entry 
of default judgment against defendant National Industries 
Group (“NIG”) and denied NIG’s motion to vacate the 
order. NIG argued that the Chancery Court lacked 
personal and subject matter jurisdiction. The Supreme 
Court held that the parties’ forum selection clause was 
valid and, therefore, conferred personal jurisdiction 
on Delaware courts. The Supreme Court further held 
that the Chancery Court had subject matter jurisdiction 
over plaintiff Carlyle Investment Management L.L.C.’s 
(“Carlyle”) request to enforce the forum selection clause 
by an anti-suit injunction because the Chancery Court has 
exclusive jurisdiction where injunctive relief is sought 
and Carlyle lacked an adequate remedy at law. Finally, 
the Supreme Court held that NIG was not afforded 
protection under Court of Chancery Rule 60(b)(6), 
which allows the Chancery Court to vacate a judgment 
if the movant can sufficiently show “any other reason 
justifying relief” because NIG intentionally and willfully 
disregarded service of process and repeatedly ignored 
communications from Carlyle.

• In QC Communications Inc. v. Quartarone,214 Vice 
Chancellor Glasscock denied defendants’ motion to 
dismiss, finding equitable jurisdiction over plaintiffs’ 
breach of fiduciary duty claim. The complaint alleged 
that an individual defendant misused his position as 
director and officer of plaintiff corporation to divert 
plaintiff’s assets to himself and the defendant corporation.  
 

212  C.A. No. 7793-VCG, 2013 WL 1405509 (Del. Ch. Apr. 2, 2013).
213  No. 596, 2012, 2013 WL 2325602 (Del. May 29, 2013).
214  C.A. No. 8218-VCG, 2013 WL 1970069 (Del. Ch. May 14, 2013).

Defendants moved to dismiss, arguing lack of equitable 
jurisdiction over plaintiffs’ claim. The court disagreed, 
finding that the claim was one for “breach of fiduciary 
duty, an equitable claim –perhaps the quintessential 
equitable claim.”

laches 
• In Austin v. Judy,215 the Delaware Supreme Court 

affirmed the Court of Chancery’s decision, finding that 
defendant’s attempt to issue himself, the co-founder 
and sole director of Preferred Communication System, 
Inc. (“PCSI”), 800,000 shares of stock in PCSI was a 
self-interested transaction, the terms of which were not 
entirely fair to PCSI. The Supreme Court agreed with 
the lower court’s conclusion that defendant and the other 
co-founders of PCSI had not entered into an agreement 
permitting defendant to receive the shares. The Supreme 
Court further held that plaintiff’s claim was not barred 
by laches because the evidence showed that defendant 
had backdated the key documents at issue and had, at 
different times, made varying representations regarding 
his ownership interest in PCSI.

• In Gallagher v. Long,216 the Delaware Supreme Court 
held that the Chancery Court: (i) did not err in denying 
appellant’s motions for oral argument and recusal; and 
(ii) properly dismissed appellant’s complaint as barred by 
laches, since the events underlying the breach of fiduciary 
duty claim occurred more than three years before the 
complaint was filed.

Practice & Procedure
Admissibility of Evidence

• In United Health Alliance, LLC v. United Medical, 
LLC,217 Vice Chancellor Parsons granted plaintiff’s 
motion to strike a post-mediation e-mail from a mediator, 
finding that the e-mail constituted inadmissible hearsay. 
After the parties reached an oral settlement at mediation, 
a dispute arose over the scope of the release. Defendant 
thereafter received an e-mail from the mediator agreeing 
with its version of the settlement terms and attempted 
to introduce the e-mail as an exhibit to its motion to 
enforce the settlement agreement. Plaintiff asserted 
that: (i) Court of Chancery Rule 174(c) prohibited 
admission of mediation communications as evidence in 
litigation; (ii) strong public policy favored confidentiality  
 

215  No. 578, 2012, 65 A.3d 616 (Del. May 9, 2013).
216  No. 102, 2013, 2013 WL 1857552 (Del. Apr. 30, 2013).
217  C.A. No. 7710-VCP, 2013 WL 1874588 (Del. Ch. May 6, 2013).
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of mediation communications; and (iii) the e-mail 
constituted hearsay. The court rejected plaintiff’s first two 
contentions but agreed that the e-mail was inadmissible 
hearsay not subject to any exception.

Attorney-Client Privilege & Work Product Doctrine

• In AM General Holdings LLC v. The Renco Group, 
Inc.,218 Vice Chancellor Noble granted in part defendant 
Renco Group, Inc.’s (“Renco”) motion to compel as to 
certain categories of documents. Most notably, the court 
held that: (i) documents created by an attorney are not 
necessarily privileged, especially when created pursuant 
to a contract for business reasons; (ii) attachments to 
privileged e-mails must be independently evaluated for 
privilege; and (iii) privilege log entries are sufficient if  
they provide the court with a “basis upon which to weight 
the application of the privilege.”

• In In re Comverge, Inc. Shareholders Litigation,219 Vice 
Chancellor Parsons denied plaintiffs’ motion to compel 
documents on the basis of the “at issue exception.” In 
the underlying derivative action, plaintiffs alleged that 
Comverge, Inc.’s directors breached their fiduciary 
duties by failing to enforce the terms of a non-
disclosure agreement (the “NDA”). Plaintiffs, therefore, 
moved to compel privileged documents relating to the 
interpretation of the NDA, asserting that defendants put 
such communications “at issue” by relying on them at 
the preliminary injunction stage. The “at issue” exception 
applies when a party injects a communication itself 
into litigation or when a party injects an issue into the 
litigation that cannot be resolved without the substance 
of a privileged communication. The court found that 
defendants did not put the privileged documents “at 
issue” because: (i) plaintiffs, not defendants, raised the 
issue of legal advice; and (ii) defendants did not rely on 
the substance of the privileged communications to prove 
that they were fully informed, only the fact that such 
communications took place.

• In JPMorgan Chase & Co. v. American Century 
Companies, Inc.,220 Vice Chancellor Noble granted 
in part defendant American Century Companies, 
Inc.’s (“American”) motion to compel production of 
documents and responses to interrogatories by plaintiff 
(“JPMorgan”). JPMorgan brought suit against American, 
alleging that the valuation of American stock under  
 

218  C.A. No. 7639-VCN, 2013 WL 1668627 (Del. Ch. Apr. 18, 2013).
219  C.A. No. 7368-VCP (Del. Ch. Apr. 10, 2013).
220  C.A. No. 6875-VCN, 2013 WL 1668393 (Del. Ch. Apr. 18, 2013).

the parties’ option agreement was improper. American 
sought discovery of: (i) documents and information 
relating to JPMorgan’s litigation reserves numbers for a 
related arbitration (the “Reserves”), arguing that the work 
product doctrine did not apply to the Reserves because 
they were created primarily for business purposes, 
or, alternatively, that JPMorgan put the Reserves “at 
issue”; (ii) documents regarding JPMorgan’s decision 
not to disclose its arbitration exposure in publicly filed 
reporting documents; and (iii) documents used by two 
director designees concerning the arbitration and JP 
Morgan’s internal valuations of American’s shares and 
arbitration exposure. With respect to the first category 
of documents, the court noted that under Delaware’s 
“because of litigation test,” documents created for some 
litigation purpose – even if the “primary purpose” was 
non-legal – could still be privileged. Thus, the Reserves 
would generally be considered privileged as documents 
created “in large part” for litigation purposes. The court 
ultimately found, however, that the Reserves were subject 
to the “at issue” exception, since JPMorgan injected the 
valuation issue into the litigation. The court applied the 
same analysis to the second category of documents, 
determining that there was no waiver of privilege 
because the regulatory filings were confidential and not 
“at issue.” Finally, the court found that the third category 
of information would be resolved through upcoming 
document productions and depositions.

• In Kalisman v. Friedman,221 Vice Chancellor Laster 
granted plaintiff’s motion to compel, finding that nominal 
defendant Morgans Hotel Group Co. (“Morgans”) could 
not invoke the attorney-client privilege or work product 
doctrine against plaintiff Jason Toubman Kalisman – 
a director of Morgans – due to his status as a director. 
Plaintiff alleged that the other board members of Morgans 
agreed to a recapitalization without giving him timely 
notice. After defendants objected to the production of 
documents based on attorney-client privilege and work 
product grounds, plaintiff moved to compel. As an initial 
matter, the court noted that there are three recognized 
limitations to a director’s ability to access privileged 
information: (i) the director’s right can be restricted by 
an ex ante agreement; (ii) a board can act pursuant to 
Section 141(c) to appoint a special committee so long 
as the board acts openly and with the knowledge of the 
excluded director; and (iii) a board or a committee can 
withhold privileged information once sufficient adversity  
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exists between the director and the corporation such that 
the director could no longer have a reasonable expectation 
that he was a client of the board’s counsel. The court held 
that adversity did not exist until after March 30, 2013, 
when the special committee created a subcommittee 
comprised of directors (other than plaintiff) to vote 
on the recapitalization. Moreover, noting Delaware’s 
presumption that directors will act in good faith, the 
court rejected defendants’ contention that plaintiff would 
use the privileged information to harm the company in 
violation of his fiduciary duties.

Discovery Disputes

• In In re El Paso Partners, LP Derivative Litigation,222 in 
a transcript ruling, Chancellor Strine denied plaintiffs’ 
request for third-party discovery. Plaintiffs issued 
subpoenas on various third parties, seeking documents 
relating to the third parties’ transactions with the company 
– which were unrelated to the transaction at issue. 
Plaintiffs argued that the valuations were relevant to their 
damages valuation because the third-party transactions 
were contemporaneous with and similar to plaintiffs’ 
transaction with the company. The court denied plaintiffs’ 
request, noting that granting it would indicate that 
“anytime you do a market transaction in an asset and there 
are other cases pending in this Court dealing with similar 
assets, then you’re going to be subject to discovery.” Rule 
45 requires the requesting party to show a “substantial 
need” for the discovery, and the court found that plaintiffs 
failed to make that showing. The information plaintiffs 
sought was either publicly available or readily available 
from other sources. In addition, the discovery requests 
were unnecessarily burdensome on the third parties.

• In In re Rural Metro Corporation Shareholders 
Litigation,223 Vice Chancellor Laster denied plaintiffs’ 
motion in limine to exclude several post-merger valuation 
documents but limited defendants’ use of the documents. 
Plaintiffs alleged that defendants undersold Rural/Metro 
and that defendants’ “quasi-appraisal” amounted to a 
breach of fiduciary duty. Defendants sought to introduce 
at trial several post-merger documents reflecting 
company valuations and appraisals. Plaintiffs opposed 
the introduction of this evidence, arguing that Delaware 
law precludes the use of post-merger valuations because, 
among other reasons, they are unreliable as tainted 
evidence that could have been created for litigation  
 

222  C.A. No. 7141-CS (Del. Ch. Apr. 15, 2013).
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purposes. Defendants argued that Delaware law allows 
for the introduction of post-closing documents to 
determine whether the information relied on at the time 
of the merger was questionable and that the proffered 
evidence here showed the reasonableness of their actions. 
The court allowed defendants to rely on the documents at 
trial, but only as evidence of defendants’ thinking at the 
time of the merger.

Expedited Discovery

• In Ehlen v. Conceptus, Inc.,224 Vice Chancellor Glasscock 
denied plaintiff’s motion for expedited discovery, finding 
that plaintiff failed to state a colorable claim. Plaintiff, 
a stockholder of Conceptus, Inc. (“Conceptus”), sought 
to preliminarily enjoin a merger between Conceptus and 
another company, alleging Revlon225, deal-protection, and 
disclosure claims. The court noted that plaintiff had the 
burden of demonstrating irreparable harm and a colorable 
claim. Because plaintiff failed to address its Revlon, 
deal-protection, and disclosure claims at oral argument, 
these claims were waived for purposes of the motion 
to expedite. In connection with plaintiff’s disclosure 
claims, the court also found that none of the undisclosed 
information was material.

Motions to Amend

• In Boulden v. Albiorix, Inc.,226 Vice Chancellor Noble 
denied plaintiff’s motion for leave to amend as futile. 
Under Court of Chancery Rule 15(a), an amendment 
“must be denied, if after assuming the truth of plaintiff’s 
allegations, plaintiff has failed to state a claim upon which 
relief may be granted.” The court found that plaintiff 
failed to allege that defendant P. Deo van Wijk could be 
held liable as a pre-incorporation promoter because van 
Wijk was acting as another defendant’s agent, not in his 
personal capacity. Moreover, even if van Wijk were a pre-
incorporation promoter, there was no indication that the 
parties intended to hold him personally liable on the pre-
incorporation agreement.

Motions for Reargument & Supplementation 

• In In re Mobilactive Media, LLC,227 Vice Chancellor 
Parsons denied both parties’ motions for reargument, 
defendants’ motion for supplementation, and plaintiff’s  
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request for attorneys’ fees. The court held that plaintiff and 
defendants failed to show that the court misapprehended 
facts in calculating plaintiff’s damages. The “new” facts 
on which the parties were relying were inapposite and/
or immaterial. Moreover, even under the new facts, 
defendants failed to make out a breach of contract claim, 
and the outcome of the litigation would be the same. The 
court also declined plaintiff’s request for attorneys’ fees 
under Court of Chancery Rule 54(d). The court found that 
Rule 54(d) does not cover attorneys’ fees, and plaintiff 
had failed to allege a claim for attorneys’ fees in its 
pleadings and court filings. Moreover, the court did not 
have jurisdiction over the issue of attorneys’ fees because 
the parties’ contract contained a clause that may allow for 
indemnification in a subsequent lawsuit.

Parallel Proceedings

• In Landesbank Baden-Wurttenberg v. Walton Seattle 
Mezz Holdings VI-B, L.L.C.,228 Vice Chancellor 
Glasscock applied the familiar and well-settled first-filed 
rule to stay a Delaware action commenced by a plaintiff 
subject to a Washington state court order enjoining it 
from doing so. The court applied the McWane229 factors 
and found that: (i) the Washington court was capable of 
providing “prompt and complete justice” to the parties; 
(ii) unnamed, but related, entities could be joined in the 
Washington action; (iii) the actions addressed the “same 
issues” under a “common nucleus of operative facts”; 
and (iv) Delaware had no interest in the outcome of the 
lawsuit because, among other reasons, the property at 
issue was in Washington.

Party Sanctions

• In CHC Companies, Inc. v. Sanders,230 Vice Chancellor 
Glasscock granted plaintiff’s motion for a final judgment 
as a sanction for defendant’s contempt of court, failure to 
comply with discovery, and failure to appear at a show-
cause hearing. Plaintiff CHC Companies, Inc. (“CHC”) 
alleged that defendant entered into a non-competition 
and non-solicitation agreement with CHC after plaintiff 
purchased defendant’s interest in a competing company. 
Nonetheless, defendant formed and entered into a 
competing business in violation of the agreement. 
Plaintiff filed suit, seeking damages and injunctive relief, 
including a temporary restraining order. The court issued  
 

228  C.A. No. 7933-VCG, 2013 WL 1286192 (Del. Ch. Apr. 1, 2013).
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an order requiring expedited discovery and forbidding 
defendant from soliciting business from plaintiff’s 
customers. Defendant continued to solicit business 
from the customers, so plaintiff filed an emergency 
motion. After the court again warned defendant not to 
contact plaintiff’s customers, defendant continued to 
solicit business from the customers, failed to appear at a 
deposition, and failed to respond to discovery requests. 
Plaintiff sought judgment against defendant, but the 
court refused to grant such relief, finding that monetary 
sanctions were appropriate. However, defendant failed to 
abide by the court’s order and failed to appear for trial. 
Plaintiff renewed its motion for judgment in its favor, and 
after the defendant failed to respond, the court granted 
this motion.

• In Rich v. Fuqi International, Inc.,231 Vice Chancellor 
Glasscock appointed a receiver to ensure that Fuqi 
International, Inc. (“Fuqi”) held a stockholders’ meeting 
within 90 days of the opinion. Despite violating several 
earlier orders directing Fuqi to hold a stockholders’ 
meeting, Fuqi argued that it could not hold a meeting 
because it had not yet filed audited financial statements 
and, therefore, would be prohibited by federal law from 
holding a stockholders’ meeting. The court determined 
that the appropriate remedy was not to levy a fine or 
require liquidation of the company since such actions 
would damage the stockholders. Instead, the court 
appointed a receiver to: (i) evaluate whether audited 
financials sufficient to comply with SEC regulations 
could be filed; (ii) evaluate whether an exemption should 
be sought from the SEC if such audited financials could 
not be filed; and (iii) explore any other considerations 
pertinent to the holding of a stockholders’ meeting.

Preliminary injunctions
• In Koehler v. NetSpend Holdings, Inc.,232 Vice Chancellor 

Glasscock denied plaintiff’s motion to preliminarily 
enjoin the acquisition of defendant NetSpend Holdings, 
Inc. (“NetSpend”), finding that the risk of harm arising 
from an injunction outweighed its benefit. As an initial 
matter, the court found that NetSpend’s board of directors 
likely failed to satisfy their Revlon duties because the 
single-bidder sale process was not designed to produce the 
best price for stockholders, and, therefore, the threatened 
harm facing stockholders was irreparable. The court 
declined to enjoin the transaction, however, because the  
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injunction presented a possibility that the stockholders 
would lose their chance to receive a substantial premium 
over market value and because no other bidders had 
emerged.

• In In re Plains Exploration & Production Company 
Stockholder Litigation,233 Vice Chancellor Noble 
denied plaintiffs’ motion to preliminarily enjoin Plains 
Exploration & Production Company (“Plains”) from 
merging with another company. Plaintiffs alleged that 
the Plains’ board of directors breached its fiduciary duties 
by: (i) failing to obtain the best available sales price for 
Plains; and (ii) providing inadequate disclosures in the 
definitive proxy. In denying the preliminary injunction, 
the court found that the Plains board did not breach 
its Revlon duties because, with one exception, it was 
disinterested and independent and relied on sophisticated 
legal and financial advisors to guide it in the sales process. 
In addition, plaintiffs’ allegations of dominance were 
inconsistent with the numerous board meetings involving 
merger discussion. While the board did not shop around 
to find an alternative deal for the company, the court held 
that so long as there were no onerous deal protection 
devices that would unduly impede a competing bid, 
shopping around was not required. Finally, with respect 
to plaintiffs’ argument that the proxy was inadequate, 
the court held that failure to disclose unlevered free cash 
flows and information regarding the determination of the 
discount rate was not information that was reasonably 
likely to affect a stockholder’s vote. Accordingly, the 
court found that plaintiffs were unlikely to be successful 
on the merits and denied their request for a preliminary 
injunction.

• In Simplexity, LLC v. Zeinfeld,234 Vice Chancellor 
Glasscock granted plaintiff Simplexity, LLC’s 
(“Simplexity”) motion for preliminary injunction, finding 
that Simplexity demonstrated a reasonable probability 
of success on its claim that the employment of its 
former CEO, Andrew Zeinfeld, by defendant Brightstar 
Corp. (“Brightstar”) would violate Simplexity’s non-
competition agreement. In addition, the court found 
that the employment of Zeinfeld by Brightstar would 
cause Simplexity irreparable harm because: (i) the 
record provided ample evidence of such harm; (ii) the 
non-competition agreement itself acknowledged that 
a threatened breach would cause irreparable harm; and  
 
 

233  C.A. No. 8090-VCN, 2013 WL 1909124 (Del. Ch. May 9, 2013).
234  C.A. No. 8171-VCG, 2013 WL 1457726 (Del. Ch. Apr. 5, 2013).

(iii) a potential screen to prevent such harm would be 
ineffective.

settlements
• In Whittington v. Dragon Group LLC,235 Vice Chancellor 

Parsons granted defendants’ motion to enforce a 
settlement agreement in the face of plaintiff’s argument 
that it was unenforceable because it was not signed by his 
former attorneys. The Vice Chancellor held that because 
contract law does not require that a contract be signed to 
be enforceable and the parties did not specifically express 
that the settlement agreement would not be binding 
unless fully executed, plaintiff was bound by the terms 
of the agreement.

235  C.A. No. 2291-VCP, 2013 WL 1821615 (Del. Ch. May 1, 2013).
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