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Delaware Supreme Court Finds Binding Commitment to 
Negotiate Agreement in Good Faith Obligates Parties to 
Negotiate Substantially in Accordance with Term Sheet 

On May 24, 2013, the Supreme Court of Delaware issued a significant opinion regarding the 
law on breach of agreements to negotiate in good faith and the potential measure of damages 
that might result therefrom.1 In SIGA Technologies, Inc. v. PharmAthene, Inc., the Court ruled 
that under Delaware law, an express contractual obligation to negotiate an agreement in good 
faith based on a term sheet marked “Non Binding” is nevertheless binding on the parties and 
requires them to negotiate the terms of such agreement without substantial deviations from 
those set forth in the term sheet. A pivotal fact of the case is that the obligation to negotiate 
in good faith was embodied in two definitive agreements and thus was held to be enforceable 
even though the term sheet at issue was not signed and had a footer on it marked “Non Binding 
Terms.” In addition, the Court found that where (1) a party bound by an obligation to negotiate 
in good faith in accordance with a term sheet evidencing advanced negotiations and well-
articulated economic terms acts in bad faith, (2) an agreement would have been achieved if 
not for the fact that the party acted in bad faith, and (3) the non-breaching party can show with 
reasonable certainty the benefit that it would have received had the agreement been reached, 
then the breaching party may owe expectation damages (or “benefit-of-the-bargain” damages) 
to the other party. Several other courts have held that reliance damages—which are typically 
considerably lower than expectation damages—are the appropriate metric for calculating 
damage awards in such a context and, thus, the SIGA decision is particularly significant in 
terms of the potential magnitude of risk that negotiating parties may now face under Delaware 
law.

The facts of SIGA are highly unusual and are crucial in better understanding the true impact of 
the Court’s decision. SIGA is a bio-defense research company that in 2005 was experiencing 
financial strain due to difficulties with developing an antiviral drug. SIGA approached 
PharmAthene seeking a much-needed cash infusion. In January 2006, the parties negotiated a 
license agreement term sheet that they never signed and that contained a “Non Binding Terms” 
footer. The term sheet included, among other provisions, detailed and specific economic terms 
for applicable license fees, bonuses, and royalty payments. The parties subsequently began 
discussions regarding a merger and entered into a bridge loan agreement and a merger agreement. 
SIGA received $3 million from PharmAthene pursuant to the bridge loan agreement. Both the 
merger agreement and the bridge loan agreement contained an express provision indicating 
that, if the merger agreement is terminated, SIGA and PharmAthene “will negotiate in good 
faith with the intention of executing a definitive License Agreement in accordance with the 

1 SIGA Technologies, Inc. v. PharmAthene, Inc., C.A. No. 2627 (Del. May 24, 2013).



2

terms set forth” in the January 2006 license agreement term sheet. 
SIGA later terminated the merger agreement. Soon thereafter, 
SIGA announced successful clinical trial results and the receipt 
of a National Institutes of Health grant, which announcement 
led SIGA’s stock price to triple from the 2005 stock price. SIGA 
then demanded new discussion rounds with PharmAthene for 
licensing terms that would require PharmAthene to pay licensing 
fees, bonuses, and royalties that were multiples higher than those 
set forth in the original license agreement term sheet. The parties 
disagreed as to whether the January 2006 license agreement 
term sheet was binding and, shortly thereafter, the negotiations 
deteriorated. PharmAthene sued SIGA in Delaware state court. 

The Delaware Supreme Court’s holding that parties can be bound 
to negotiate in good faith pursuant to a previously agreed-upon 
non-binding term sheet contains a couple of critical components. 
First, the SIGA court clarified what it means to be obligated to 
negotiate in good faith under Delaware law in this context. 
In particular, when parties enter into a contract to negotiate in 
accordance with a prior term sheet—such as the January 2006 
license agreement term sheet in SIGA—they are obligated to 
pursue terms substantially similar to the terms of the earlier 
term sheet. This does not obligate the parties to accept the entire 
term sheet without alteration. But it does obligate the parties to 
negotiate toward an agreement that gives “meaningful weight” to 
and does not “virtually [disregard]” the terms of the earlier term 
sheet. 

Second, the Court in essence held that, in order to seek 
expectation damages, a plaintiff must show both a violation of 
good faith and reasonably certain consequences of bad-faith acts. 
Specifically, where the negotiations are completed in phases, once 
the preliminary negotiation is completed and made binding, the 
litigant must show that (1) the new terms proposed during the next 
phase are substantially dissimilar to the terms already agreed upon 
and made binding, (2) the new terms are proposed in bad faith, 
(3) a final definitive agreement would have been reached had the 
parties negotiated in good faith, and (4) expectation damages can 
be shown with reasonable certainty, in an amount equal to the 
benefit that the non-breaching party would have realized had it 
not been for the bad-faith act of the breaching party. In discussing 
bad faith, the Court stated that a bad-faith act is more than bad 
judgment or negligence; rather, it implies “the conscious doing 
of a wrong because of dishonest purpose or moral obliquity… it 
contemplates a state of mind affirmatively operating with furtive 
design or ill will.” In particular, the SIGA court found SIGA’s 
utter disregard for the economic terms reflected in the term sheet 

to be especially troublesome. However, companies should note 
that, as the Court acknowledged in its discussion of the four 
requirements, it will be difficult to raise a successful claim of 
breach of duty to negotiate in good faith. Delaware courts will 
not easily find both that a final definitive agreement would have 
been reached but for the bad-faith act of a breaching party and 
that an amount of expectation damages can be calculated with 
reasonable certainty. Even in SIGA, the Court found only that an 
agreement would have been reached had the parties negotiated in 
good faith, and it remanded the issue of calculating expectation 
damages with reasonable certainty back to the Court of Chancery 
for further deliberation. 

In arriving at its holding, the Court cited several Delaware cases 
and New York cases that may be instructive in understanding two 
potential differences between the laws of these two states. First, 
the Court cited a Delaware Superior Court judge’s opinion stating 
that “New York law…may not be consistent with Delaware law 
regarding the intent of the parties to create good faith duties to 
negotiate under a letter of intent,” suggesting that a Delaware 
court may be more willing to examine extrinsic evidence to 
ascertain such intent than a New York court.1 Second, the Court 
cited an Eighth Circuit judge interpreting New York law who 
stated that “New York’s intermediate appellate courts have…read 
[applicable New York case law]…as categorically precluding 
expecta[tion] damages for breach of a…binding preliminary 
agreement to negotiate a final agreement in good faith.”2 Noting 
the Eighth Circuit judge’s doubt as to whether applicable New 
York law should indeed be read as categorically prohibiting 
expectation damages in such cases, the Court ultimately held that, 
in Delaware, expectation damages remain a possible remedy. 

A more typical set of facts than those presented in SIGA—such 
as a situation in which there were a stand-alone term sheet or 
letter of intent (LOI) that is stated to be non-binding and is not 
incorporated into a separate definitive agreement under an express 
good-faith negotiation provision—likely would have led to a 
different result in the case. It should be noted that non-binding 
LOIs are widely used in small to mid-market M&A transactions 
because they enable parties to determine whether they are close 
enough to a binding agreement to justify the additional expense, 
time and inconvenience of a due diligence investigation by the 
buyer and the negotiation by both parties of a definitive agreement. 
Such LOIs typically include language to the effect that the LOI 
gives rise to no obligations among the parties (except customarily 
for confidentiality and exclusivity). The term sheet in SIGA varies 
sharply from a typical non-binding LOI in that the SIGA term 

2  Citing Gillenardo v. Connor Broad. Del. Co., 2002 WL 991110 (Del. Super. Apr. 30, 2002).
3  Citing Fairbrook Leasing, Inc. v. Mesaba Aviation, Inc., 519 F.3d 421 (8th Cir. 2008).
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sheet was embedded in binding agreements pursuant to which a $3 
million loan was made and was included as a default provision in 
case the merger agreement was terminated, which indeed occurred. 
In contrast, typical M&A LOIs are free-standing documents setting 
forth necessarily preliminary and tentative terms (such as price) 
that are not intended to be final and binding and that typically recite 
numerous conditions such as due diligence, financing, and board 
approval, among others. Accordingly, it would be an overreaction 
to the SIGA case for parties to completely avoid using non-binding 
LOIs out of fear of SIGA liability. 

Nevertheless, the SIGA decision should be taken as a significant 
warning sign. In light of the case, parties should be on notice that 
they should only obligate themselves to those terms by which they 
fully intend to be bound. We would suggest that parties seeking to 
avoid SIGA-like complications should:

• not expressly agree to negotiate a transaction in good faith 
according to any particular terms unless fully intended; 

• consider expressly disclaiming any intent to be bound by 
a term sheet or any related future actions, and expressly 
reserving the right not to be bound by any particular term 
set forth therein or otherwise;

• understand that, if a term sheet becomes a binding basis 
upon which the good-faith negotiation is to occur through 
an express agreement between the parties, the negotiating 
parties should be prepared to enter into a transaction 
largely in accordance with those terms or risk facing 
potential expectation damages;

• understand that potential obligations arising from term 
sheets may be viewed differently under different state 
laws; and

• understand that, in structuring agreements intended only 
to provide for exclusivity (and not intended to bind the 
parties to negotiate in good faith), there is also an implied 
covenant of good faith and fair dealing, the consequences 
of which also vary by jurisdiction. 

If you have any questions regarding any matters discussed in this briefing, please contact any of the Winston & Strawn attorneys listed 
below or your usual Winston & Strawn contact. 
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