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U.S. Supreme Court Grants Cert in Removal Case Under CAFA

The U.S. Supreme Court has granted a petition for a writ of certiorari to consider whether, 
under the Class Action Fairness Act of 2005 (“CAFA”), claims brought by a state attorney 
general, as parens patriae, properly belong in state or federal court in State of Mississippi 
v. AU Optronics Corp. et al., No. 12-1036.  Specifically, the Supreme Court will review the 
Fifth Circuit’s November 2012 decision that a lawsuit brought in state court by the Mississippi 
Attorney General against a number of liquid crystal display panel producers for price-fixing 
could be removed to federal court as a “mass action” under CAFA.

On a motion for remand by the Mississippi Attorney General, the district court first concluded 
that the case is a “mass action” under CAFA, but ruled nevertheless that the case should be 
remanded based on the so-called “general public exception” to CAFA.  Under that exception, 
CAFA does not apply to claims “asserted on behalf of the general public.” 28 U.S.C. § 1332(d)
(11)(B)(ii)(III).

On appeal, the Fifth Circuit agreed that the action is a “mass action,” but disagreed that the 
general public exception applies because it found that individual consumers from Mississippi 
were real parties in interest as opposed to the general public.  Thus, the Fifth Circuit reversed 
the district court’s remand order and held that CAFA permitted removal to federal court.  The 
Fifth Circuit’s ruling is contrary to decisions by the Fourth, Seventh, and Ninth Circuits, in 
which those courts concluded that such actions are not “mass actions” under CAFA.  

The Supreme Court’s decision may have significant implications for defendants named in 
damages actions filed by state attorneys general.  Removal of these cases to federal court 
can save litigation costs, reduce burdens, and promote efficiencies for defendants that would 
otherwise have to defend similar or identical actions in multiple jurisdictions simultaneously.  
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