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U.S. Supreme Court Holds Patent Exhaustion Does Not 
Permit a Farmer to Reproduce Patented Seeds Through 
Planting and Harvesting Without the Patent Holder’s 
Permission

In a case of significance for patent holders and the agricultural industry, the U.S. Supreme 
Court unanimously held on May 13, 2013 that the doctrine of patent exhaustion does not permit 
a farmer to make copies of patented soybean seeds after purchasing them in the marketplace.  
The Court thus affirmed the holding of the U.S. Court of Appeals for the Federal Circuit that 
patent exhaustion does not preclude liability for patent infringement where the purchaser of a 
patented article makes new copies of it after a sale.  

The case arose out of the activities of Vernon Bowman, an Indiana soybean farmer who 
purchased soybeans from a grain elevator.  Unlike other farmers, who use grain elevator seeds 
for purposes of food and feed, Bowman planted them in his fields and sprayed his field with 
Roundup® to identify which seeds possessed Monsanto’s patented, herbicide-tolerant Roundup 
Ready® trait.  After identifying the Roundup Ready® soybeans, Bowman replanted, harvested, 
and sold them for eight seasons without Monsanto’s permission, contrary to a licensing 
agreement that permitted farmers to plant the purchased soybean seed in one, and only one, 
growing season.  After discovering Bowman’s practice, Monsanto sued Bowman for patent 
infringement. 

The Supreme Court held that the initial authorized sale of Monsanto’s Roundup Ready® seeds 
to grain elevators did not preclude Monsanto from suing Bowman for patent infringement 
based on Bowman’s creation of progeny seeds.  According to the Court, patent exhaustion only 
applies to the “particular article” sold; it does not prevent a patentee from enforcing its patent 
rights against later generation copies of the patented item.  As the Court noted, patent exhaustion 
would have allowed Bowman to lawfully use the soybeans in several ways, such as for food 
or animal feed.  But by replanting and harvesting the patented seeds, Bowman impermissibly 
created newly infringing articles of Monsanto’s invention.  Precluding Monsanto’s lawsuit in 
these circumstances would be contrary to the incentive and purpose of the patent system in 
encouraging innovation.

In particular, the Court rejected Bowman’s argument that he could not be held responsible for 
patent infringement because he was merely “using” the soybeans for their intended purpose, 
and the soybeans themselves were responsible for self-replicating.  The Court found “the 
“blame-the-bean defense tough to credit,” because Bowman “was not a passive observer 
of his soybeans’ multiplication” and “it was Bowman, and not the bean, who controlled the 
reproduction (unto the eighth generation) of Monsanto’s patented invention.” But, the Court left 
open the possibility that patent exhaustion might apply in other instances where a technology 
necessarily creates additional copies of itself as part of its ordinary use.  
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