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Unclaimed Property Holders Beware:  Delaware Unclaimed 
Property Voluntary Disclosure Program Is Being Followed by 
Aggressive Audit Enforcement 

•	 Delaware	Voluntary	Disclosure	Program.  Delaware has an ongoing unclaimed property 
voluntary disclosure program.  

 ○ The initial phase of this program will expire on June 30, 2013.  Under this program, 
unclaimed property holders (“Holders”) who enter voluntary disclosure agreements 
by June 30, 2013, to report unclaimed property liabilities are granted a look back 
period for historical liabilities to 1996, rather than the typical lookback to 1981.  In 
addition, penalties and interest on disclosed unclaimed property liabilities will be 
waived.  

 ○ The Delaware legislature recently adopted phase II of this voluntary disclosure 
program.  Holders who enter voluntary agreements to voluntarily disclose historical 
unclaimed property liabilities by June 30, 2014, will be granted a lookback period to 
1993.  In addition, penalties and interest on such liabilities will continue to be waived.  

•	 Aggressive	Audit	Enforcement.	  In anticipation of the end of the Delaware voluntary 
disclosure program, the Delaware Division of Revenue/Delaware State Escheator, which 
administers the Delaware unclaimed property statute, has begun an aggressive audit 
enforcement program.  

 ○ We understand the Division began mailing out audit enforcement notices in February.  

 ○ A focus of the audit enforcement efforts appears to be the financial services industry.  
However, retail, entertainment and consumer products manufacturing industries also 
appear to have been targeted.  

 ○ Other states have historically been invited to join Delaware initiated unclaimed audits, 
and typically do, meaning that non-complying Holders will be faced with multistate 
audits.  

•	 Background. Businesses are required to report (escheat) unclaimed property they hold to 
states in which they conduct business.  

 ○ Such unclaimed property can include:  uncashed checks, accounts receivable credit 
balances and other fixed and determinable liabilities.  

 ○ The general rule is that the property is reported to state unclaimed property 
administrators in the state of the last known address of the owner (“Owner”).  

 ○ Where that address is unknown (a common occurrence), the property is reported to 
the state of the Holder’s incorporation, which frequently is Delaware. Most states do 
not adopt a statute of limitations on the assessment of unclaimed property liabilities.  
In fact, Delaware typically will assert unclaimed property liabilities for the entire 
audit period against non-complying Holders as far back as 1981.  
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 ○ Due to Holders’ frequent failure to retain business 
records for such a long audit period, state auditors 
typically estimate unclaimed property liabilities based 
on the Holders’ records for more current years.

 ○ The ostensible purpose of state unclaimed property laws 
is to permit state administrators to secure unclaimed 
property from Holders for return to Owners.  However, 
audit estimation of unclaimed property liabilities, where 
Holder business records are nonexistent, means the 
funds as a practical matter are retained by states and 
never disbursed to Owners. 

 ○ Finally, because the location of unclaimed property 
owners is frequently also unknown due to the lack of 
adequate Holder business records, Delaware is frequently 
the “default” state claiming unclaimed property liabilities 
for Holders incorporated in Delaware.

•	 Minimization	of	Potential	Holder	Liabilities.

 ○ Delaware incorporated companies that suspect they have 
unreported unclaimed property liabilities, and have not 
yet received audit notices from the State of Delaware, 
should consider participating in Delaware’s voluntary 
disclosure program.

 ■ Voluntary disclosure will avoid interest and penalties 
on such liabilities, as well as limit the lookback 
period for such  liabilities.

 ■ Delaware voluntary disclosure may also preclude 
assertion of unclaimed property liabilities by other 
states against the Holder for the voluntary disclosure 
lookback period.  Delaware incorporated companies 
that believe they are in compliance with unclaimed 
property laws should nonetheless be prepared for 
potential Delaware or multistate audits in light of 
Delaware’s stepped up audit enforcement efforts.  In 
this regard such companies should:

 ▲ Confirm that current unclaimed property 
reporting policies are in place and actively 
followed.

 ▲ Review general ledger accounts typically 
examined in unclaimed property audits, such 
as accounts payable and accounts receivable, 
in order to confirm that there are no previously 
undiscovered liabilities that should be reported.

 ▲ Examine the policies of companies acquired 
by the Holder to insure unclaimed property 
reporting policies are in place and enforced.

 ○ In any event, to the extent a Delaware incorporated 
company decides to retain outside assistance to  identify 
and quantify potential unclaimed property liabilities, 
such engagement should be made through legal counsel 
in order to afford the investigation the attorney-client 
privilege.
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