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Update Regarding “Binding Contracts” For Purposes of 
Internal Revenue Service Notice 2013-29 

As we previously noted on April 15, 2013, the Internal Revenue Service (the “IRS”) issued Notice 
2013-29  (the “Notice”) providing guidelines and a safe harbor to determine what it means to 
“begin construction” for purposes of the production tax credit (the “PTC”) under section 45 of the 
Internal Revenue Code (the “Code”), and the investment tax credit (the “ITC”) under section 48 
of the Code. 

In a major departure from the guidance issued by the Department of the Treasury, with respect 
to the cash grant program under section 1603 of the American Recovery and Reinvestment Act 
of 2009 and the bonus depreciation regulations, the original Notice stated that a “binding written 
contract” requires that the contract not limit damages to a specified amount (i.e., no liquidated 
damages provisions are allowed). Following questions about the definition of “binding written 
contract” from practitioners, the IRS updated Notice 2013-29.  

The updated Notice provides that “a contractual provision that limits damages to an amount 
equal to at least five percent of the total contract price will not be treated as limiting damages to 
a specified amount. For additional guidance regarding the definition of a binding contract, see 
§ 1.168(k)-1(b)(4)(ii)(A)-(D).” Consequently, the updated Notice adopts the same five percent 
liquidated damages threshold that the IRS uses in the bonus depreciation regulations, and that the 
Department of the Treasury uses with respect to the cash grant program.
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If you have any questions regarding any matters discussed in this briefing, please contact any of 
the Winston & Strawn attorneys listed below or your usual Winston & Strawn contact.
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