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Recent Developments With Respect to the Production Tax 
Credit and Investment Tax Credit

On April 15, 2013, the Internal Revenue Service (the “IRS”) issued Notice 2013-29   
(the “Notice”), which the renewable energy industry has been anxiously awaiting, providing 
guidelines and a safe harbor to determine what it means to “begin construction” for purposes of 
the production tax credit (the “PTC”) under section 45 of the Internal Revenue Code (the “Code”) 
and the investment tax credit (the “ITC”) under section 48 of the Code. (The Notice is attached 
for your reference.)

Notice
The Notice generally starts with the guidelines used by the Department of the Treasury for 
purposes of determining when construction begins for the cash grant program, but with some very 
significant differences. 

In general, “construction begins” when either (i) physical work of a significant nature begins, or 
(ii) 5 percent of the costs of the facility is paid or incurred. Highlights in the Notice include the 
following: 

1. Multiple facilities may be aggregated in certain circumstances for purposes of determining 
when construction begins; 

2. If a “continuous program of construction” (in the case of physical work of a significant nature) 
or “continuous efforts to advance toward completion of the facility” (in the case of the 5 
percent safe harbor) are not maintained after such beginning of construction, the facility is no 
longer grandfathered; and

3. Work performed by a contractor on property that is part of a facility being built by a taxpayer 
“counts” as possible physical work of a significant nature by the taxpayer and costs incurred 
by the contractor may “count” as incurred by the taxpayer, but only if such contract does not 
limit damages to any extent.

Aggregation as a Single Facility
Multiple facilities that are operated as part of a single project may be treated as a single facility for 
purposes of determining whether a taxpayer has begun construction. For example, if a taxpayer 
is developing a wind farm that will consist of 50 turbines, the entire wind farm will constitute a 
single facility for purposes of determining whether the taxpayer has begun construction. Based on 
the foregoing, it is theoretically sufficient to have poured the foundation for only 1 turbine in 2013 
to “begin construction” for all 50 turbines.

http://interact.winston.com/reaction/Energy/ClientBriefingNewsletter/2013/Production_Tax-4-22/IRS Notice 2013-29.pdf


2

Whether multiple facilities are operated as part of a single project 
will depend on the relevant facts and circumstances. Facts and 
circumstances indicating that multiple facilities are operated as 
part of a single project include, but are not limited to: (i) ownership 
by a single legal entity; (ii) constructed on a contiguous piece of 
land; (iii) described in a common power purchase agreement; (iv) 
sharing a common intertie; (v) sharing a substation; (vi) described 
in one or more common environmental or other regulatory 
permits; (vii) constructed pursuant to a single master construction 
contract; and (viii) financed pursuant to the same loan agreement.

Continuous Construction and Continuous Efforts
The continuous construction requirement for “physical work of 
a significant nature” follows the similar requirement for the cash 
grant program, and presumably is based upon the IRS similarly 
not wanting to allow taxpayers to take unfair advantage of the 
fact that the amount of “physical work” required is very small. 
The concern of the IRS was that taxpayers would commit that 
very small amount of work to create a grandfathered project, even 
where there was no current commercial intention or perhaps even 
ability to actually construct the facility. 

In contrast, the continuous efforts requirement for the 5 percent 
safe harbor is a departure from the cash grant program, as well as 
the rules for “start of construction” for bonus depreciation, which 
had no such requirement. Presumably, no such requirement was 
necessary because the taxpayer’s commitment to pay for the work 
under the contract was presumably material enough in and of 
itself, to avoid taxpayers gaming start of construction. Apparently, 
the IRS felt the need to impose an additional requirement, where 
it originally did not, for purposes of the cash grant and bonus 
depreciation in response to the Code not providing an outside 
expiration date. 

Whether a taxpayer maintains a continuous program of construction 
or makes continuous efforts to advance toward completion of the 
facility will be determined by the relevant facts and circumstances. 
Facts and circumstances indicating continuous efforts to advance 
toward completion of the facility include, but are not limited to: 
(i) paying or incurring additional amounts included in the total 
cost of the facility; (ii) entering into binding written contracts for 
components or future work on construction of the facility; (iii) 
obtaining necessary permits; and (iv) performing physical work 
of a significant nature. 

However, certain disruptions in the taxpayer’s continuous 
program of construction or  continuous efforts to advance 
towards completion of the facility that are beyond the taxpayer’s 
control will not be considered as indicating that a taxpayer has 

failed to maintain a continuous program of construction or make 
continuous efforts to advance towards completion of the facility. 
Examples of such disruptions include, but are not limited to: (i) 
severe weather conditions; (ii) natural disasters; (iii) licensing 
and permitting delays; (iv) delays at the written request of a state 
or federal agency regarding matters of safety, security, or similar 
concerns; (v) labor stoppages; (vi) inability to obtain specialized 
equipment of limited availability; (vii) the presence of endangered 
species; (viii) financing delays of less than six months; and (ix) 
supply shortages.

The effect of the foregoing largely is noteworthy in the reduction 
of the relative value of the 5 percent safe harbor compared to the 
equivalent safe harbors for the cash grant program and bonus 
depreciation. The equivalent safe harbor for the cash grant program 
and bonus depreciation provided a very objective standard against 
which to plan development, and recognized that the process 
of development started with large commitments to purchase 
equipment, even when the future sites, offtakers, and other details 
of the project where that equipment would be deployed would be 
determined months, if not years, in the future. The addition of the 
continuous efforts requirement makes meeting that safe harbor 
for such future projects much more difficult. Further, the facts and 
circumstances nature of continuous efforts introduces a highly 
subjective analysis into the 5 percent safe harbor. 

Construction by Contract
As with the cash grant program, a taxpayer may rely upon work 
performed under a “binding written contract” (after that binding 
written contract is executed) in determining when physical work 
of a significant nature begins, and costs incurred by a contractor 
under such a contract shall be treated as incurred by the taxpayer 
(when the costs are incurred by the other person under the 
principles of section 461 of the Code) for purposes of the 5 
percent safe harbor. 

However, in a major departure from those cash grant rules, the 
definition of a “binding written contract” for purposes of the Notice 
requires that the contract not limit damages to a specified amount 
(e.g., no liquidated damages provisions are allowed). The cash 
grant program had allowed liquidated damage provisions, as did 
other “grandfathering” rules for federal income tax purposes, in 
recognition that such a provision is a normal, prudent commercial 
term, and would be negotiated regardless of the federal income 
tax benefit that hinges on the contract meeting the grandfathering 
requirements. As a result, it appears that taxpayers will need to 
respond by negotiating these commercial contracts in a manner 
not otherwise in their best interests from a non-tax perspective.
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Further, as was the case for the cash grant program, physical work 
of a significant nature does not include work to produce property 
that is either in existing inventory or is normally held in inventory. 
In addition, a taxpayer generally may contractually assign its 
rights to certain components produced under a “master contract” 
for the production of such components, of which a master contract 
is a “binding written contract,” to an affiliated special purpose 

vehicle that will own the facility for which such property is to be 
used, without losing the grandfather status for such components. 
(However, in contrast to the cash grant guidance, the Notice does 
not define the requisite common ownership or control necessary in 
order for a special purpose vehicle to be considered as “affiliated” 
to a taxpayer.)
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