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Delaware Quarterly: 
January–March 2013
By Jonathan W. Miller, John E. Schreiber, Jill K. 
Freedman, Ian C. Eisner, Anthony J. Ford, Paul 
Whitworth, Lee A. Pepper and Sofia Arguello

Although it was a relatively low-volume quarter for court 
opinions, the Delaware courts nevertheless addressed a 
number of important business, corporate and securities law 
issues, giving practitioners plenty to consider. Warranting 
particular attention are three decisions from the Court of 
Chancery that bear on the nature and scope of directors’ 
fiduciary duties in various contexts. In Kallick v. SandRidge 
Energy, Inc.,(1) Chancellor Strine clarified the duties of 
directors with respect to takeover deterrents, such as so-called 
“proxy put” provisions that often appear in financing and 
other commercial agreements, and the potential threat they 
pose to the stockholder franchise. In another much-discussed 
opinion authored by Chancellor Strine, In re Puda Coal, Inc. 
Stockholders Litigation,(2) the court sent a strong message to 
directors of companies with significant foreign operations, 
holding – albeit in the motion to dismiss context – that 
directors must thoroughly understand and actively monitor 
the company’s overseas affairs or risk being held liable for 
breaching their fiduciary duties. Finally, in In re Novell, Inc. 
Shareholder Litigation,(3) Vice Chancellor Noble cautioned 
that, as a general matter, target boards considering a potential 
sale transaction should either treat potential bidders equally 
or create a clear and detailed record justifying any disparity 
in treatment.

Perhaps of even more long-term significance to practitioners 
were the announcements this quarter by the Delaware 
State Bar Association that it is considering a new round of 
amendments to both the Delaware General Corporation Law, 
8 Del. C. §§ 1-101, et. seq., (the “DGCL”) and the Delaware 
Limited Liability Company Act, 6 Del. C. §§ 18-101, et. 
seq., (the “LLC Act”) – amendments, which, if adopted (as 
they are expected to be), could significantly alter Delaware 
practice in several notable respects. 

All of these matters are discussed in greater detail below, 
followed by synopses of several other recent decisions 

1.  C.A. No. 8182-CS, 2013 WL 868942 (Del. Ch. Mar. 8, 2013).
2.  C.A. No. 6476-CS (Del. Ch. Feb. 6. 2013).
3.  C.A. No. 6032-VCN, 2013 WL 322560 (Del. Ch. Jan. 3, 2013).

issued by the Delaware courts across a broad range of topics, 
including: alternative entities; appointment of receivers; 
arbitration awards; attorneys’ fee awards; books and records 
actions; contract interpretation; choice of law issues; class 
actions; damages calculations; derivative actions; discovery 
disputes; executive compensation; fiduciary duties; 
preliminary injunctions; settlement approval; standing; and 
other matters of Delaware practice and procedure. 

Kallick v. SandRidge Energy, Inc.
In a noteworthy decision this quarter, Chancellor Strine found 
that the directors of SandRidge Energy, Inc. (“SandRidge”) 
likely violated their fiduciary duty of loyalty by failing to 
neutralize a so-called “proxy put” that would be triggered by 
the election of an activist shareholder’s competing slate of 
directors. As a result, the court enjoined the SandRidge board 
from soliciting or voting consent revocations until it defused 
the proxy put by approving the dissident slate. 

Background
SandRidge is a public Delaware corporation engaged in 
the oil and gas business.(4) In November 2012, hedge fund 
TPG-Axon (“TPG”), a 7% shareholder of SandRidge, sent a 
public letter to the SandRidge board complaining about the 
company’s severe underperformance, for which it blamed the 
board’s poor strategic decisions and corporate governance.(5) 

TPG demanded that SandRidge amend its bylaws to destagger 
the board,(6) include TPG representatives on the board, 
replace the allegedly overpaid Chief Executive Officer, and 
explore strategic alternatives for the company.(7) The board 
responded by adopting a poison pill and implementing bylaw 
amendments making it more difficult for stockholders to act 
by written consent or amend any portion of SandRidge’s 
bylaws concerning director election.(8)

A proxy contest ensued, with TPG announcing that it would 
commence a consent solicitation under 8 Del. C. § 228 to 
amend the bylaws of SandRidge in order to destagger the 

4.  Kallick, 2013 WL 868942, at *1. 
5.  Id. at *4.
6.  As the court noted, SandRidge’s placement of its staggered board 

provision in its bylaws rather than its charter was apparently a 
defensive planning flaw. Id. at *1 n.1.

7.  Id. at *4.
8.  Id. at 5.
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board and remove and replace SandRidge’s directors.(9) The 
directors responded by filing a preliminary consent revocation 
statement that warned stockholders about the potential harm 
of a change in control due to proxy put(10) provisions in the 
company’s credit agreements. In particular, the indentures 
governing SandRidge’s senior debt contained provisions 
requiring the company to offer to repurchase its $4.3 billion 
of debt at 101% of par value in the event of an unapproved 
change of control. The board thus warned stockholders that, 
because SandRidge might not have the liquidity to fund 
such a debt repurchase, a “mandatory refinancing of this 
magnitude would present an extreme, risky and unnecessary 
financial burden” on the company.(11)

On January 7, 2013, shareholder Gerald Kallick filed a 
purported class action against SandRidge and its directors, 
claiming that the board’s failure to approve TPG’s slate for 
the limited purpose of the proxy put, which would neutralize 
the device, was a breach of the board’s duty of loyalty. 
According to Kallick, the board lacked a proper basis upon 
which to deny approval of the competing slate. The plaintiff 
sought injunctive relief.

TPG then commenced its consent solicitation, and days later, 
the board began seeking consent revocations. In its definitive 
consent revocation statement, the board again highlighted the 
potential harm to SandRidge of a change in control due to the 
proxy put.(12) The statement acknowledged that approval of 
the competing slate would avoid the mandatory refinancing, 
but that the board had not yet decided whether it would do 
so.(13)

A month later, facing expedited proceedings and a motion for 
a preliminary injunction, the SandRidge board did an abrupt 
about-face on the proxy put. Though a Form 8-K, the board 
stated that: (i) SandRidge’s creditors would be “unlikely” 
to require repayment of the debt (notwithstanding their 
contractual ability to do so) because the notes were trading 
above 101% of their par value, the repurchase price set by 
the proxy put; and (ii) even if they did, backup financing 
was readily available for SandRidge to repurchase the debt. 

9.  Id. 
10.  The defendants objected to the use of the term “proxy put,” but 

Chancellor Strine noted that it accurately described the device and was 
not necessarily pejorative. Id. at *1 n.8.

11.  Id. at *5.
12.  Id. at *6.
13.  Id. 

Defendants consequently sought to relax the expedited 
schedule, arguing that their failure to approve TPG’s slate 
would not have any consequences on the company. The 
court declined to alter the schedule, and the suit proceeded 
through expedited discovery to oral argument on plaintiff’s 
preliminary injunction motion. The court issued its opinion 
the day after the argument.

The Court’s Analysis

Factual Findings
The court began its analysis by weighing the board’s 
purported reasons for its failure to approve TPG’s slate of 
directors for purposes of the proxy put. The board offered 
two main reasons for its inaction: (i) TPG’s candidates did 
not have sufficient experience in the energy industry; and (ii) 
board approval of nominees it actually disapproved of would, 
itself, constitute a breach of duties owed to SandRidge’s 
debtholders, potentially exposing the company to liability. 
As to the first point, the court found that the board had no 
reasonable basis to doubt the candidates’ integrity, character, 
or basic competence. The court concluded that the board had 
made “the same determination that all incumbents who seek 
to continue in office make: we are better than the new guys 
and gals, so keep us in office.”(14) The court then quickly 
dismissed the second point, as it was based on unpersuasive 
and inconsistent deposition testimony.(15)

The defendants also claimed that approval of the TPG slate 
would affirmatively hinder SandRidge’s ability to obtain 
financing by telegraphing to lenders that the company could 
circumvent the change of control provisions at will.(16) 
The court was not persuaded, noting that the defendants 
were simultaneously making the very opposite argument 
– that credit was readily available and that triggering the 
proxy put would thus not harm the company.(17) In fact, the 
evidence showed that financing would be readily available to 
SandRidge (including from its own financial advisor) were 
the proxy put triggered.(18)

14.  Id. at *9.
15.  Id. 
16.  Id. 
17.  Id. at *10.
18.  Id.
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The court thus found that the board lacked a reasonable basis 
to deny approval of TPG’s slate. With respect to the board’s 
balancing act in neither approving nor expressly rejecting the 
slate, the court concluded:

Regrettably, I am left with the impression that 
this condition of piquant ambiguity is one that the 
incumbent board, for tactical electoral reasons, finds 
of utility in its attempt to remain in power. That 
impression is reinforced by the shifts in position 
by the incumbents as this litigation has progressed, 
positions that seem more convenient that principled. 
In this context where the importance of the 
stockholders’ right to choose is paramount, games-
playing is not something our law takes lightly.(19)

Standard of Review
The parties disagreed as to the applicable standard of review. 
Defendants argued for application of the business judgment 
rule – a highly deferential standard under which a board’s 
decisions will not be disturbed so long as they can be attributed 
to any rational business purpose(20) – while plaintiff argued for 
the Blasius(21) standard, under which actions taken for the sole 
or primary purpose of thwarting a shareholder vote must be 
based on a “compelling justification.”(22) The court took the 
middle road and applied the intermediate Unocal standard, 
which is typically used in the hostile takeover context(23) and 
requires that boards’ defensive measures be reasonable in 
relationship to the threat facing the corporation.(24) To pass 
Unocal’s heightened reasonableness standard, the SandRidge 
directors would need to identify a “circumstantially proper 
and non-pretextual basis for their actions.”(25)

The Court’s Legal Analysis
Relying on San Antonio Fire & Police Pension Fund v. 
Amylin Pharmaceuticals,(26) the court found that defendants’ 
actions could not withstand Unocal scrutiny because the 
directors could not offer a reasonable justification for their 

19.  Id. at *11.
20.  Id. 
21.  Blasius Indus., Inc. v. Atlas Corp., 564 A.2d 651, 661 (Del Ch. 1988).
22.  Kallick, 2013 WL 868942, at *11.
23.  See Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946, 954-55 (Del. 

1985).
24.  Kallick, 2013 WL 868942, at *12.
25.  Id.
26.  983 A.2d 304 (Del. Ch. 2009).

decision not to approve the TPG slate. In Amylin, the Court 
of Chancery determined that in contrast to the duty of loyalty 
owed to stockholders and the company, a board’s duties to 
creditors in the proxy put contest consist solely of a duty to 
honor the implied covenant of good faith and fair dealing.(27) 
Thus, since a board is obligated to protect the stockholder 
franchise, the only creditor-based ground upon which a board 
could properly refuse to approve a dissident slate is if the 
slate poses a danger that the company would not honor its 
duty to repay its creditors.(28) Absent any indication of such a 
risk, the board must approve the competing slate for purposes 
of the proxy put and allow the stockholders to freely elect 
their directors.(29)

Applying these principles, the court found that defendants had 
failed to identify any legitimate threat that TPG’s slate posed 
to the company’s ability to repay its creditors. Rather, the 
SandRidge directors had acted for their own self-interest and 
had likely violated their duty of loyalty. The court concluded: 
“the thin and shifting arguments of the incumbent board do 
not persuade me that any legitimate interest of SandRidge was 
served by the board’s failure to make an approval decision. 
Rather, the incumbent board’s behavior is redolent more of 
the pursuit of an incremental advantage in a close contest … 
than of any good faith concern for the company, its creditors, 
or its stockholders.”(30) 

The Relief
The court found that a preliminary injunction was appropriate. 
First, plaintiff had a strong likelihood of success on the 
merits, as it appeared to the court that the board had violated 
its fiduciary duty. Second, plaintiff had established immediate 
and irreparable harm, as the board had used corporate power 
to seek to coerce stockholders in the exercise of their vote. 
And third, a balance of the equities weighed in plaintiff’s 
favor, particularly because he sought narrowly tailored relief 
that was proportionate to the board’s conduct.(31) Thus the 
court enjoined the SandRidge board, until it approved the 
TPG slate, from: (i) soliciting further consent revocations; 
(ii) using the consent revocations it had already received; 
and (iii) impeding TPG’s consent solicitation in any way. 

27.  Id. at *13.
28.  983 A.3d at 319.
29.  Id. at *13.
30.  Id. at *14.
31.  Id. at *16.
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The court did not grant plaintiff’s request for affirmative 
injunctive relief – to declare invalid any consent revocations 
that SandRidge already obtained – as preliminary injunctions 
generally offer negative rather than mandatory relief.(32)

Aftermath
Less than a week after the court’s decision and days before 
the vote on TPG’s proposal, SandRidge and TPG reached 
an agreement pursuant to which SandRidge would add four 
seats to its board to be filled by TPG nominees. SandRidge 
also agreed that, if it did not terminate its Chief Executive 
Officer by June 30, 2013, three of its current directors would 
step down and TPG would be entitled to appoint an additional 
director, giving TPG majority representation on the board. 
SandRidge’s Chief Operating Officer also announced  
his resignation.

Takeaways

There are several important takeaways from this decision. 
First, this is the second notable Chancery Court decision in 
the last few years scrutinizing proxy put provisions. Here, the 
court emphasized the duty directors have when negotiating 
credit agreements and considering proxy put or similar 
provisions threatening the stockholder franchise: “Given 
the obvious entrenching purposes of a proxy put provision, 
one would hope that any public company would bargain 
hard to exclude that toll on the stockholder franchise and 
only accede to the proxy put after hard negotiation and only 
for clear economic advantage.”(33) The court indicated that 
even the initial decision to agree to a proxy put provision is 
subject to heightened Unocal review – a somewhat surprising 
pronouncement given that the Unocal standard typically 
applies only when a corporation faces a threat. Directors 
should thus carefully review their fiduciary obligations 
when considering proxy put provisions, and ensure that the 
adoption of such a provision resulted in a clear and significant 
economic benefit to the company. 

Second, it is important to note that the court did not hold 
that a board’s refusal to neutralize proxy put provision 
would constitute a per se breach of fiduciary duty. While 
legitimate grounds for refusal may be narrow, much of this 
opinion appears to have been driven by defendants’ “shifts 

32.  Id. at *16-17.
33.  Id. at *3.

in position … that seem more convenient than principled,”(34) 
pretextual, “thin and shifting arguments” and self-interest.(35) 
By contrast, a board’s good faith and thoroughly-reasoned 
determination that neutralizing a proxy put provision would 
threaten a company’s creditors would presumably not offend 
fiduciary principles.

Third, the impact of this opinion may well extend beyond 
the proxy put context to other director decisions with 
“entrenchment” implications. By applying the intermediate 
Unocal standard outside of the usual hostile takeover context 
and emphasizing its “flexible” nature, the court signaled its 
willingness to expand the realm of application of heightened 
reasonableness review. Coupled with the court’s dismissal of 
the business judgment rule here as “something as close to 
non-review as our law contemplates,” the decision suggests 
a potential expansion of Unocal’s reasonableness review 
to a variety of situations involving continued director/
management control.

Fourth, this decision shows the importance of counsel’s 
careful consideration of the relief it requests from the court. 
Here, plaintiff first requested, among other things, an order 
requiring the board to approve its slate of directors.(36) In its 
brief, however, plaintiff requested a narrower form of relief, 
seeking to: (i) enjoin defendants from soliciting any consent 
revocations; (ii) have any consent revocations obtained to 
be declared invalid; and (iii) enjoin defendants from taking 
any steps to hinder TPG’s consent solicitations until they 
had approved the TPG slate or explained in full why they 
would not approve it.(37) This alternative relief (resulting in 
effectively the same relief plaintiff first requested) provided 
an avenue for the court to grant negative relief rather than 
affirmative, mandatory relief – which is more common and 
appropriate in the preliminary injunction context. 

Finally, SandRidge serves as a reminder that corporate boards 
should be mindful of any business decisions that may affect 
the stockholder franchise, which is of paramount importance 
to Delaware courts. 

34.  Id. at *11.
35.  Id. at *14.
36.  Id. at *7.
37.  Id.
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In re Puda Coal, Inc. Stockholders 
Litigation
In a much publicized bench ruling issued on February 6, 
2013, Chancellor Strine refused to dismiss breach of fiduciary 
duty claims against the independent directors of Puda Coal, 
Inc. (“Puda Coal”) and entered a default judgment against 
other, non-responding defendants in connection with the 
unauthorized sale of the company’s corporate assets in China. 
The decision has far reaching implications for independent 
directors of companies with significant operations abroad, 
as the court signaled that directors of such companies could 
be held liable for breaching their fiduciary duty of loyalty 
if they do not sufficiently monitor the company’s foreign 
assets and activities – including through regularly travelling 
to the foreign country, thoroughly understanding the foreign 
business and market, and implementing an adequate system 
of controls there. 

Background 
Puda Coal is a publicly-held Delaware corporation that 
conducts the majority of its business in China. Puda Coal’s 
Chairman, Ming Zhao, and another insider allegedly 
plundered the company by selling its only operating unit to 
a private equity firm in a series of transactions beginning in 
September 2009. The three independent members of Puda 
Coal’s board of directors first learned of the transfers – which 
were reported in Chinese government documents – more than 
18 months later.(38) Rather than initiate litigation against Zhao 
and his accomplice, however, the three independent directors 
resigned, leaving Zhao as the only remaining Puda Coal 
board member.(39) 

Stockholders of Puda Coal filed derivative suits against the 
former and current directors of the company, alleging that 
the directors breached their duty of loyalty by failing to 
exercise proper oversight of the company’s foreign assets 
and operations.(40) The derivative suits were consolidated, and 
defendants moved to dismiss the action on demand excusal 
grounds and for failure to state a claim. 

38.  Transcript of Oral Argument at 4, 11, In Re Puda Coal, No. 6476-CS. 
39.  Id. at 4, 6. 
40.  Id. at 15-16.

The Court’s Analysis
Chancellor Strine began by granting plaintiffs’ motion for 
a default judgment against the non-responding defendants, 
including Zhao, and suggested that the parties prepare and 
present a judgment that would permit the derivative plaintiffs 
to obtain, where permissible, any assets that the defendants 
placed in channels of international commerce.(41) The court 
next addressed and rejected defendants’ demand excusal 
arguments, explaining that it would be “Kafkaesque” to 
premise a dismissal of the case on demand excusal grounds, 
given that the three independent directors had responded to 
the filing of the derivative complaints by resigning from the 
board, “leav[ing] the company under the sole dominion of a 
person they believe has pervasively breached his fiduciary 
duty of loyalty.”(42) To do so, the Chancellor stated, “could 
have fairly catastrophic consequences on the ability of the 
derivative plaintiffs to go after persons that they claim to be 
essentially thieves.”(43) 

The Chancellor then turned to whether the complaint 
adequately stated a claim that the independent directors 
breached their fiduciary duty of loyalty by failing to discover 
and prevent the unauthorized sale of the company’s assets. The 
court noted the extraordinary facts alleged in the complaint, 
including, among others, that the company’s entire asset base 
had been illegally transferred; the fraud went undiscovered 
for more than 18 months; and the company repeatedly 
made false and misleading SEC filings in the interim, which 
included statements that the company continued to own the 
foreign assets long after they had been conveyed away.(44) 
“[O]ne possible inference you can draw from this complaint,” 
the court stated, “is that essentially somebody took hold 
of an American vehicle, filled it with assets, sold a large 
amount of stock to the American investing public” and that 
the company’s independent directors went along with this 
process “without understanding the duties they were taking 
on.”(45) As Chancellor Strine went on to explain, in remarks 
that all directors of companies with foreign operations should 
take heed of: 

41.  Id. at 3-4. 
42.  Id. at 6-7, 16-17. 
43.  Id. at 14.
44.  Id. at 19. 
45.  Id. at 17.
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[I]f you’re going to have a company domiciled 
for purposes of its relations with its investors in 
Delaware and the assets and operations of that 
company are situated in China [then], in order for 
you to meet your obligation of good faith, you better 
have your physical body in China an awful lot. You 
better have in place a system of controls to make 
sure that you know that you actually own the assets. 
You better have the language skills to navigate the 
environment in which the company is operating. 
You better have retained accountants and lawyers 
who are fit to the task of maintaining a system of 
controls over a public company.(46) 

The court emphasized that Delaware does not allow “dummy 
directors” who behave like “mannequins” and allow 
themselves to be appointed to a board without any serious 
effort to fulfill their duties.(47) If a company has assets in other 
parts of the world, the Chancellor explained, directors cannot 
“sit in [their] home in the U.S. and do a conference call four 
times a year and discharge [their] duty of loyalty.”(48) The 
court noted that the whole purpose of having independent 
directors on the board is to monitor the people who are 
managing the company – “[y]ou pick them because of their 
independence and their ability to monitor the people who are 
managing the company,” not for “their industry expertise.”(49) 
Thus, independent directors on a company’s board must know 
the “ins and outs” of the business and be up to the task of 
adequately monitoring the company’s foreign operations.(50) 

Concluding that the facts alleged in the complaint made 
it conceivable that there was no good faith effort by Puda 
Coal’s directors to adequately monitor the company’s foreign 
operations, the court denied the directors’ motion to dismiss. 
In so doing, the court also suggested that the independent 
directors’ decision to “run away” by resigning in response 
to the filing of the derivative complaints could constitute an 
independent breach of fiduciary duty.(51) 

46.  Id. at 17-18. 
47.  Id. at 20. 
48.  Id. at 21. 
49.  Id. 
50.  Id.
51.  Id. at 22-23. The court, however, granted the defendants’ motion 

to dismiss plaintiff’s unjust enrichment claim, noting that unjust 
enrichment is an equitable gap filler that exists when there is not 
another legal or equitable cause of action. Here, the compensation paid 
to the directors, which plaintiff sought to recover as unjust enrichment, 

Takeaways
First, the decision serves to underscore that directors of 
Delaware corporations must take their fiduciary duties 
seriously and be active and informed in the company’s 
affairs. This applies equally to companies headquartered in 
the United States and to companies with significant assets 
and operations overseas. In the latter case, directors must 
carefully consider whether they have the necessary skills, 
time and ability to adequately monitor the company’s overseas 
operations and assets. This may include, inter alia, foreign 
language skills, the ability to travel regularly to the country 
where the company’s operations and/or assets are located, and 
a thorough understanding of the company’s business abroad. 
Any potential director of a foreign-headquartered company 
incorporated in Delaware must give careful thought to these 
considerations. If a director is not adequately suited for the 
job, he or she could be held personally liable for a breach of 
the duty of loyalty. 

Second, if wrongdoing does occur at a company, a director 
cannot just pick up and run and avoid liability by resigning. 
In fact, doing so may in and of itself give rise to a claim for 
breach of fiduciary duty. 

Finally, potential directors who are willing to serve on 
boards of foreign-headquartered countries should consider 
carefully the particular country with which they will be 
dealing. Besides considerations of long-distance travel and 
language obstacles, potential directors should also give 
thought to the foreign government and the foreign business 
practices at issue. Because any Caremark analysis involves a 
consideration of the “red flags” facing a board, if the foreign 
country is notorious for questionable business practices, this 
could play into the court’s analysis of a breach of oversight 
claim. In fact, the court here noted that “if the assets are in 
Russia, if they’re in Nigeria, if they’re in the Middle East, if 
they’re in China,” there will be special challenges “in terms 
of the effort that [a director has] to put in to discharge [his 
or her] duty of loyalty.”(52) The court also warned that if the 
country does not have “legal strictures or structures or ethical 
mores” that advance to a certain level, directors “better be 
careful there . . . [directors] have a duty to think.”(53) 

is already one of the remedies available should plaintiff prevail on its 
claim for breach of fiduciary duty. Id. at 24. 

52.  Id. at 21. 
53.  Id. 
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In re Novell, Inc. Shareholder 
Litigation
In In re Novell, Inc. Shareholder Litigation, Vice Chancellor 
Noble denied a motion to dismiss claims that the directors 
of Novell, Inc. (“Novell”) breached their fiduciary duties in 
connection with the company’s acquisition by Attachmate 
Corporation (“Attachmate”). The court concluded that 
plaintiffs’ allegations that Novell’s board exhibited 
“unexplained, extremely favorable” treatment towards 
Attachmate over other potential acquirers supported a 
reasonable inference that the board had acted in bad faith. 

Background
Novell is a Delaware corporation that provides information 
technology products and services.(54) On March 2, 2010, 
Elliott Associates LP (“Elliot”), a private investment fund and 
stockholder of Novell, submitted an unsolicited, non-binding 
proposal to acquire Novell for $5.75 per share in cash.(55) After 
several meetings during which Novell’s board considered the 
Elliott proposal, on March 20, the board rejected the proposal 
as inadequate and announced that it would explore various 
alternatives to enhance stockholder value.(56) The sale process 
was primarily conducted by the board’s financial advisor, 
J.P. Morgan, from March 2010 through August 2010.(57) 
During this period, over fifty potential buyers were contacted 
and more than thirty of those contacted entered into non-
disclosure agreements with Novell.(58) 

In May 2010, the board authorized Attachmate to partner 
with two of its principal stockholders for the purpose of 
submitting a preliminary proposal.(59) No other potential 
bidders were afforded the opportunity to work with strategic 
partners in the bidding process. Attachmate and eight 
other potential buyers submitted preliminary non-binding 
proposals to acquire Novell. Attachmate’s proposal was 
between $6.50 and $7.25 per share, while the other proposals 
ranged from $5.50 to $7.50 per share. In late May, the board 
decided to pursue discussions with five potential buyers,  
including Attachmate.(60) 

54.  Novell, 2013 WL 322560 at *1. 
55.  Id. 
56.  Id. at *2. 
57.  Id. 
58.  Id. 
59.  Id. 
60.  Id. 

In late July 2010, due to difficulties with financing, 
Attachmate asked J.P. Morgan to meet with a broader set 
of financing sources, including Elliott. J.P. Morgan agreed 
and contacted Elliot on Attachmate’s behalf.(61) On August 
11, the board requested that Attachmate and “Party C,” a 
private equity firm, each submit “a best and final offer” 
by August 16, including a proposed purchase price for: (i) 
the acquisition of all of Novell (including Novell’s patent 
portfolio); and (ii) the acquisition of all of Novell including 
the patents but excluding Novell’s open platform solutions 
business. Attachmate offered $4.80 per share while Party 
C bid $4.86 per share (both excluding the open platform 
solutions business).(62) 

After considering various proposals throughout August and 
September, the board granted Attachmate exclusivity until 
September 27, 2010 (which was subsequently extended to 
October 25).(63) On October 21, the board received a non-
binding letter of intent from Microsoft either to license or 
to acquire some of Novell’s patent portfolio.(64) Thereafter, 
Attachmate’s exclusivity period was extended again until 
November 1. On October 28, Attachmate submitted a revised 
bid of $5.25 per share in cash. On that same day, Party C 
submitted an unsolicited, non-binding proposal to acquire all 
of Novell for $5.75 per share.(65) The following day, Microsoft 
submitted a letter of intent indicating its interest to acquire 
certain Novell patents for $450 million.(66) 

The board then considered pursuing a transaction with 
Attachmate for Novell as a whole, exclusive of the patents 
encompassed by the Microsoft offer, and management 
approached Attachmate with this opportunity. Attachmate 
submitted a revised bid to acquire all of Novell’s outstanding 
shares of common stock for $6.10 per share in cash, which 
was conditioned on the sale of the patents for no less than 
$450 million.(67) The board agreed to pursue discussions with 
Attachmate and Microsoft but never contacted Party C to 
disclose the Microsoft offer or to solicit a higher bid. 

On November 21, 2010, the board approved a merger 
agreement (“Merger Agreement”) under which Novell would 

61.  Id. 
62.  Id. 
63.  Id. 
64.  Id. at *3. 
65.  Id. 
66.  Id. 
67.  Id. 
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be acquired by a wholly-owned subsidiary of Attachmate.(68) 
On the same day, Elliott agreed to contribute a portion of its 
Novell shares to Attachmate in order to provide financing 
for the acquisition.(69) In a separate agreement, also entered 
into on November 21 (the “Patent Purchase Agreement”), 
Novell agreed to sell its patent portfolio to Microsoft.(70) The 
Merger Agreement included three deal protection measures, 
including: (i) a no solicitation clause; (ii) a matching rights 
provision; and (iii) a termination fee.(71) On February 17, 
2011, Novell’s shareholders voted in favor of the acquisition, 
and on April 27, the merger closed and the patent sale was 
completed.

Various shareholder class actions were filed in the Delaware 
Court of Chancery challenging the acquisition and the 
patent sale. The actions were consolidated and plaintiffs 
subsequently filed the Second Amended Verified Complaint 
(the “Amended Complaint”), which alleged various breaches 
of fiduciary duties by the board and the aiding and abetting 
of those breaches by Attachmate and Elliott. Plaintiffs 
claimed that defendants: (i) conducted a sales process that 
failed to maximize shareholder value with respect to both the 
acquisition and the patent sale; (ii) failed to disclose properly 
all material facts concerning both the acquisition and the 
patent sale, resulting in a false and misleading proxy; (iii) 
allowed Attachmate to taint the sales process, violating the 
defendants’ fiduciary duties generally and their nondelegable 
duty under 8 Del. C. § 251(b) to approve the acquisition only 
if it was in the best interests of Novell and its stockholders; 
and (iv) allowed Elliott to receive disparate, additional 
consideration at the expense of Novell’s other stockholders 
in connection with both the acquisition and the patent 
sale.(72) Plaintiffs asserted that the “improper and opaque” 
sales process failed to maximize shareholder value and  
that the board improperly favored Attachmate during  
the sales process.(73)

68.  Id. 
69.  Id. at *4. 
70.  Id. at *1.
71.  Id. at *3. 
72.  Id. at *6. 
73.  Id.

The Court’s Analysis 

Breach of Fiduciary Duty 
Vice Chancellor Noble first addressed the motion to dismiss 
standard and noted that motions to dismiss were subject to a 
“reasonable conceivability” standard.(74) Although the court 
“need not ‘accept conclusory allegations unsupported by 
specific facts or . . . draw unreasonable inferences in favor 
of the non-moving party,’”(75) a motion to dismiss will be 
denied if there is a reasonable possibility that a plaintiff could 
recover. 

The court compared how Party C and Attachmate were treated 
by the board and found that the directors and J.P. Morgan 
treated Party C in a way that was both adverse and materially 
different from the way Attachmate was treated.(76) Party C 
could not team with any other interested bidder and, more 
importantly, was not informed of the patent sale which would 
have provided a substantial amount of cash at closing.(77) 
The availability of additional funds might have allowed (or 
incentivized) Party C to increase its offer. Because its offer 
was roughly comparable to the price Attachmate was offering 
– and higher through most of the process – the court found it to 
be reasonably conceivable that Party C would have increased 
its bid to a higher amount than Attachmate’s offer.(78) 

Although the court acknowledged that an independent and 
disinterested board “is not absolutely required to treat all 
bidders equally,” at the motion to dismiss stage defendants 
had not been given an opportunity to explain their disparate 
treatment of Attachmate from other potential acquirers.(79) 
Considering the facts available to the court – namely, those 
alleged in the Amended Complaint or otherwise included in 
documents incorporated therein – the court could not ascertain 
whether the board’s apparent favoring of Attachmate was 
justified. Thus, the court found that plaintiffs had met the low 
burden of showing that it was “reasonably conceivable” that 
defendants treated a serious bidder in a materially different 
way and that this may have deprived stockholders of the 

74.  Id. 
75.  In re Alloy, Inc. S’holder Litig., 2011 WL 4863716, at *6 (Del.Ch. Oct. 

13, 2011) (citing Price v. E.I. duPont de Nemours & Co., Inc., 26 A.3d 
162, 166 (Del. 2011)).

76.  2013 WL 322560 at *9. 
77.  Id. 
78.  Id. 
79.  Id.



Winston & Strawn LLP    |    10Delaware Quarterly

best offer reasonably attainable for Novell.(80) The Amended 
Complaint thus stated a claim for breach of fiduciary duty. 
However, Novell’s charter contained a Section 102(b)(7) 
provision exculpating the board from monetary liability 
for breach of the duty of care. Thus, in order to survive 
defendants’ motion to dismiss, the Amended Complaint had 
to state a claim that defendants breached their duty of loyalty 
or acted in bad faith.(81) 

Bad Faith Analysis
In order to show that the board breached the duty of loyalty 
in challenging a sales process, plaintiffs must allege non-
conclusory facts suggesting that a majority of the board 
lacked independence, was interested in the sales process or 
acted in bad faith.(82) Plaintiffs did not attempt to plead that a 
majority of the board was interested or lacked independence 
– the board consisted of nine directors, seven of whom were 
clearly independent and disinterested(83) – thus plaintiffs must 
show that the board acted in bad faith. 

Bad faith is shown if the fiduciary: (i) acted with a purpose 
other than advancing stockholder interests (i.e., the best 
interests of the corporation); (ii) intentionally violated 
relevant positive law; (iii) intentionally failed to respond to 
a known duty or exhibited a conscious disregard of a known 
duty.(84) If the allegations involve a fiduciary’s duty to act, the 
effort required to satisfy that duty is minimal and the question 
becomes whether the fiduciary “utterly failed to attempt 
to obtain the best sale price.”(85) The court found that the 
Amended Complaint demonstrated that the board, through the 
prolonged sales process, far exceeded that threshold.(86) The 
burden then shifted to plaintiffs to overcome the presumption 
that the fiduciaries acted in good faith. 

Plaintiffs met this burden by demonstrating that the board’s 
actions were “so far beyond the bounds of reasonable 
judgment that [they] seem[] essentially inexplicable on 
any ground other than bad faith.”(87) Plaintiffs alleged that 

80.  Id. 
81.  Id. at *7. 
82.  Id.
83.  Id. at *8. 
84.  Id. at *9 (citing Stone v. Ritter, 911 A.2d 362, 369 (Del. 2006); Ryan v. 

Gifford, 918 A.2d 341, 357 (Del. Ch. 2007)).
85.  Id. (citing Lyondell Chem. Co. v. Ryan, 970 A.2d 235, 244 (Del. 2009)).
86.  Id. 
87.  Id. at *10 (citing In re Alloy, Inc., 2011 WL 4863716, at *12; see 

also White v. Panic, 783 A.2d 543, 554 (Del. Ch. 2001) (“the board’s 

the board: (i) knowingly favored Attachmate over other 
bidders; (ii) knowingly permitted conflicted directors to 
funnel confidential information to Attachmate and to taint the 
sale process; (iii) conspired with J.P. Morgan to justify an 
inadequate merger price; and (iv) favored their own interests 
and Elliott’s interests by knowingly appeasing Elliott.(88) 
The court was most troubled by the directors’ failure to tell 
Party C about the proceeds of the patent sale. That conduct, 
coupled with the fact that Novell kept Attachmate fully 
informed, was enough for pleading stage purposes to support 
an inference that the board acted in bad faith. As a result, the 
court denied defendants’ motions to dismiss with respect to 
plaintiffs’ claim for bad faith breach of fiduciary duty.(89) The 
court dismissed plaintiffs’ remaining breach of fiduciary duty 
claims. 

Aiding and Abetting Breach of Fiduciary Duties 
Vice Chancellor Noble then turned to plaintiffs’ claims 
for aiding and abetting breach of fiduciary duties against 
Attachmate and Elliot. To state a claim for aiding and abetting, 
a plaintiff “must allege facts that satisfy the four elements of 
an aiding and abetting claim: (1) the existence of a fiduciary 
relationship, (2) a breach of the fiduciary’s duty, (3) knowing 
participation in that breach by the defendants, and (4) damages 
proximately caused by the breach.”(90) To avoid dismissal, 
plaintiffs were required to plead non-conclusory facts to 
support a reasonable inference of knowing participation by 
Attachmate/Elliott in the directors’ breach of fiduciary duties. 
There was nothing in the Amended Complaint, however, that 
indicated that Attachmate knew of the inconsistent treatment 
of Attachmate and Party C. In addition, plaintiffs failed to 
allege that Elliott had any material role in the board’s decision 
making process. Therefore, plaintiffs failed to adequately 
allege an aiding and abetting claim against Attachmate and 
Elliot and these causes of action were dismissed.(91) 

decision was so egregious or irrational that it could not have been 
based on a valid assessment of the corporation’s best interest.”); In re 
J.P. Stevens & Co., Inc. S’holders Litig., 542 A.2d 770, 781 (Del. Ch. 
1988) (“so far beyond the bounds of reasonable judgment that it seems 
essentially inexplicable on any ground other than bad faith.”)). 

88.  Id. at *8. 
89.  Id. at *10. 
90.  Id. at *16 (citing Malpiede v. Townson, 780 A.2d 1075, 1096 (Del. 

2001)). 
91.  Id. at *17-18. 
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Takeaways
It is important to note that Novell was decided in the context 
of a motion to dismiss, prior to the development of a full 
evidentiary record, and the court was forced to rely only on 
the Amended Complaint and the documents incorporated in it. 
As the court noted, there may be any number of valid reasons 
why the board treated Attachmate differently than Party C 
(and differently than other potential bidders). However, these 
potential justifications could not be gleaned from the record 
before the court. Therefore, it is important for boards to be 
forthcoming with information when potential bidders are 
treated differently and to create a clear and detailed record 
as to why there was any differential treatment of potential 
acquirers in a change of control transaction. Financial 
and legal advisors should advise boards to do so in these 
contexts to avoid costly litigation that typically follows the 
denial of a motion to dismiss. With a more comprehensive, 
contemporaneous record of the directors’ reasoning for their 
actions, the court may have found that the board acted in 
good faith in favoring Attachmate over Party C and other 
potential acquirers.

Significant Proposed Amendments to 
the DGCL and LLC Act
While not yet law, there are two sets of proposed legislative 
amendments – one to the Delaware General Corporate 
Law (in particular those relating to two-step mergers, the 
ratification of defective corporate acts and public benefit 
corporations) and a second to the Delaware Limited Liability 
Company Act concerning default fiduciary duties for LLC 
managers – that practitioners will want to pay close attention 
to. If enacted, these likely will effect significant changes in 
Delaware practice. 

Proposed DGCL Amendments Concerning 
Two-Step Mergers, Ratification of Defective 
Acts and Public Benefit Corporations
The Corporation Law Section of the Delaware State 
Bar Association is currently considering a new round of 
amendments to the DGCL that would, if adopted, alter the 
DGCL in a number of notable respects. These proposed 
amendments include: (i) the addition of Sections 204 and 
205 to the DGCL pertaining to the ratification of defective 
corporate acts; (ii) an amendment to Section 152 confirming a 

board’s authority to derive the consideration for the issuance 
of capital stock by relying on a formula; (iii) an amendment 
to Section 251 to add new subsection (h), eliminating the 
requirement of a stockholder vote for back-end mergers that 
follow a public tender or exchange offer, applicable only if 
expressly provided for in the merger agreement; (iv) a new 
subchapter governing “public benefit corporations”; and (v) 
amendments to Section 312(b) of the DGCL and Section 
502(a) of title 8 of the Delaware Code intended to restrict the 
use of “shelf” corporations. If enacted, the target effective 
date for all of the proposed amendments is August 1, 2013, 
except the ratification amendments proposed in new Sections 
204 and 205, which would not become effective until April 
1, 2014.

At least three of these proposed amendments are particularly 
noteworthy.

Elimination of Back End Stockholder Vote in Two-Step 
Mergers. The proposed legislation would add a new Section 
251(h) to Delaware’s merger statute, the effect of which 
would permit certain corporations to include a provision in 
merger agreements that would eliminate the requirement 
of a stockholder vote for approval of a second-step merger 
following a public tender offer. This new subsection would 
apply only to target corporations whose stock is traded on 
a national stock exchange or held of record by over 2,000 
stockholders immediately prior to the execution of the  
merger agreement.

Under the new proposal, no vote would be required of a 
target’s stockholders on a second-step merger if: (i) the 
merger agreement expressly provides that the merger is 
subject to Section 251(h); (ii) the first-step tender or exchange 
offer is for any and all of the target corporation’s outstanding 
stock, on the terms provided by the merger agreement; (iii) 
the acquiring corporation, upon consummation of the tender 
or exchange offer, owns enough stock of the target that 
otherwise would be necessary to approve the second-step of 
the acquisition; (iv) no party to the merger agreement is an 
“interested stockholder” under DGCL Section 203(c), at the 
time the merger agreement is approved by the board; (v) the 
acquiring and target corporation merge pursuant to the merger 
agreement; and (vi) the holders of non-cancelled target shares 
receive identical consideration, in kind and amount, as the 
stockholders who tendered or exchanged their shares in the 
first step of the merger.
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The proposed amendment also (i) provides appraisal rights 
for minority stockholders who are cashed-out under the 
provision, unless the acquirer owned all of the target’s stock at 
the time of the merger, and (ii) allows a corporation to include 
a provision in its certificate of incorporation forbidding the 
corporation from using subsection 251(h) to circumvent a 
stockholder vote, even if its requirements are otherwise met. 

Nothing in the proposed amendment, however, would 
appear to alter directors’ fiduciary duties in connection with 
approving a merger, either with or without the use of 251(h), 
or otherwise limit the use of top-up options by merging 
parties to avoid a back-end stockholder vote in the absence 
of 251(h) rights.

Formation of Public Benefit Corporations. The proposed 
legislation also authorizes an entirely new form of corporation, 
known as a “public benefit corporation” or “PBC”– a for-
profit corporation that is managed for the benefit not only 
of stockholders but also other persons, entities, communities 
or interests. By adding a new subchapter XV to the DGCL 
(Sections 361-368), Delaware is allowing entrepreneurs and 
investors who might wish to pursue both public benefit and 
pecuniary goals to make use of a Delaware corporation and 
be able to rely on Delaware’s corporate law and judiciary to 
provide a measure of stability and predictability in an area of 
rapidly evolving law.

Such PBCs would be subject to all applicable provisions of 
the DGCL, except as modified by the new subchapter. Most 
notable among the modifications: (i) the fiduciary duties of 
directors and officers of PBCs would be altered to allow them 
to consider and balance the interests of stockholders, persons 
and entities affected by the corporation’s actions, and the 
public benefits that the corporation was formed to promote; 
(ii) directors will be deemed to have satisfied their fiduciary 
duties in balancing such multiple interests if their decisions 
are informed, disinterested and not such that no person of 
ordinary judgment would approve; and (iii) directors shall 
have no duty to any person solely as a result of any interest 
such person may have in the public benefit.

Among other things, the new subchapter requires: (i) the 
certificate of incorporation of every PBC to specify both the 
intent to form as a PBC and the public benefits the corporation 
is being formed to promote;(92) (ii) the PBC to provide periodic 

92.  The proposed legislation generally defines “public benefits” to include 

notices to stockholders at least every two years regarding the 
efforts taken to achieve the public benefits the corporation 
was formed to promote; (iii) a PBC to obtain a two-thirds 
stockholder vote to amend the certificate of incorporation or 
merge with another corporation if those actions would delete 
or amend the public benefits the PBC was initially formed to 
promote; and (iv) a 90% vote of each class of stock to convert 
an existing corporation into a PBC and appraisal rights for 
any dissenting stockholders. In addition, the new subchapter 
would authorize holders of at least 2% of the PBC’s stock (or 
for publicly traded PBCs, the lesser of 2% of its stock and 
stock having a market value of at least $2 million) to bring a 
derivative action to enforce, among other things, the PBC’s 
promotion of the public benefits in its certificate.

Ratification of Defective Corporate Acts. The proposed 
legislation also adds two new sections to the DGCL, 
which allow corporations a means of ratifying corporate 
acts that initially may not have been properly authorized. 
This represents an important development under Delaware 
corporate law, as it provides for (i) a corporate self-help 
procedure to correct actions that could have been challenged 
as void or voidable under existing law, and (ii) where self-
help is unavailable or impractical, a means for interested 
parties to petition the Court of Chancery either to validate or 
to invalidate the defective act. These proposed amendments 
are intended to overturn cases such as STAAR Surgical Co. v. 
Waggoner(93) and Blades v. Wisehart,(94) which have generally 
precluded validation of corporate acts, by ratification or 
on equitable grounds, that are void because of a failure to 
comply with the DGCL or the corporation’s organizational 
documents. It is worth noting that, while the proposed 
amendments will give a corporation significant authority to 
ratify defective corporate acts, they do not otherwise affect 
directors’ fiduciary duties in connection with approving such 
corporate acts or transactions.

Proposed Section 204 provides a safe-harbor procedure for 
corporations to cure “defective corporate acts” that could 
otherwise be challenged as void or voidable on the basis of 
“failure of authorization,” whether because the action did not 
comply with the DGCL, corporate organizational documents, 
or other corporate agreements. To ratify a defective action 

benefits that are artistic, charitable, cultural, economic, educational, 
literary, medical, religious, scientific, or technological in nature.

93.  588 A.2d 1130 (Del. 1991).
94.  2010 WL 4638603 (Del. Ch. Nov. 17, 2010).
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under this new section, several requirements are worth 
highlighting:

•	The board of directors must adopt a resolution: (i) 
describing the defective corporate act; (ii) setting 
forth the date and time the defective act occurred; (iii) 
explaining the nature of the failure of authorization; and 
(iv) stating that the board approves the ratification of 
the defective act. 

•	If the defective act concerns over-issuance of “putative 
stock,” the resolution must state the number, type and 
dates of shares of stock issued.

•	Unless otherwise determined by the Chancery Court, 
ratification relates back to and retroactively validates 
the corporate act as of the time it occurred.

•	The quorum and voting requirements applicable to the 
board resolution are those existing at the time of the 
initial adoption of the defective corporate act that is 
being ratified.

•	A detailed notice of the board’s resolution must be 
provided within 60 days to all current stockholders 
(including holders of putative stock), and both voting 
and non-voting stockholders as of the time of the 
defective act, and give them 120 days from the board’s 
approval to challenge the resolution.

•	The board resolution must be submitted to stockholders 
for approval (i) if the defective corporate act would 
have originally required a stockholder vote, or (ii) if 
the corporate act being ratified is defective because 
of a failure to comply with Section 203, the DGCL’s 
principal anti-takeover provision. 

•	To ratify an election of directors, holders of a majority 
of shares must vote for the ratification, unless a greater 
vote would have been required at the time of election 
(the Delaware “plurality” default standard is insufficient 
to ratify an election). 

•	To ratify a defective corporate act that failed to comply 
with Section 203 requires a two-thirds vote of the voting 
stock owned by holders other than the “interested 
stockholder,” as required by Section 203.

•	If a defective act would have required filing a certificate 
with the Secretary of State, then a “certificate of 
validation” must be filed to ratify the act, which must 
include: (i) a copy of the resolution; (ii) its date; (iii) 

those provisions of the certificate that would have been 
required to initially authorize the defective act; and (iv) 
the date and title of any certificate originally filed in 
connection with the defective act.

The other mechanism to address ratification is proposed 
Section 205, which would give the Court of Chancery 
jurisdiction to hear and determine cases regarding defective 
corporate acts, whether or not ratified under the Section 
204 self-help process. Under Section 205, the Chancery 
Court, upon application, could: (i) determine the validity 
of defective corporate action, whether or not ratified by the 
corporation; (ii) hear challenges to a board’s ratification under 
Section 204; and (iii) modify or waive any of the procedures 
set forth in Section 204 to ratify a defective corporate act. 
This new section would also (i) give corporations the ability, 
by petitioning the Chancery Court, to ratify corporate acts 
that may not be ratified under Section 204, such as where 
there is no valid board, and (ii) give other parties the ability 
to challenge either a defective corporate act or a board’s 
ratification of that act.

Proposed LLC Act Amendments Regarding 
Default Fiduciary Duties
The Corporation Law Section of the Delaware State Bar 
Association is also currently considering legislation proposing 
to amend the LLC Act – legislation, which, if enacted, would 
confirm that LLC managers owe fiduciary duties where 
the LLC agreement is silent. Such an amendment would 
permanently settle the debate that has been raging between 
Chief Justice Steele and several members of the Court of 
Chancery regarding the existence of default fiduciary duties 
for LLCs – and do so in the Chancery Court’s favor.

While the LLC Act currently makes no provision for fiduciary 
duties for LLC managers where the LLC agreement does 
not explicitly provide for those managers to have fiduciary 
duties, the issue of whether it may impose default fiduciary 
duties has remained unsettled. 

On the one hand, although the Delaware Supreme Court has 
never expressly ruled whether LLC managers owe fiduciary 
duties absent an express imposition in an LLC agreement, 
its current Chief Justice has repeatedly endorsed the view in 
legal commentary that LLC managers do not owe traditional 
fiduciary duties, absent the express provision for them in 
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the LLC agreement.(95) And as recently as last quarter, in 
Gatz Properties v. Auriga Capital,(96) the Supreme Court 
was sharply critical of the Court of Chancery’s extensive 
discussion of default fiduciary duties under the LLC Act and 
went out of its way to emphasize that the existence of default 
fiduciary duties in the LLC context remains an open question 
under Delaware law:

[T]he merits of the issue whether the LLC statute 
does – or does not – impose default fiduciary duties 
is one about which reasonable minds could differ. 
Indeed, reasonable minds arguably could conclude 
that the statute – which begins with the phrase, 
“[t]o the extent that, at law or in equity, a member 
or manager or other person has duties (including 
fiduciary duties)” – is consciously ambiguous. That 
possibility suggests that the “organs of the Bar” (to 
use the trial court’s phrase) may be well advised to 
consider urging the General Assembly to resolve 
any statutory ambiguity on this issue.(97)

At a minimum, the Supreme Court’s observation suggested to 
many that it shares the Chief Justice’s skepticism with respect 
to default fiduciary duties under the LLC Act. 

By contrast, and notwithstanding the views of the Supreme 
Court and its Chief Justice, the Court of Chancery has a 
long history of imposing default fiduciary duties under the 
LLC Act if not waived, restricted or eliminated by the LLC 
agreement – and has so held at least twice in the past six 
months alone.(98) 

The proposed amendments to the LLC Act, which are 
expected to pass and become law as of August 1, 2013, 
effectively resolve this debate. They specifically provide that 
an LLC manager owes fiduciary duties even in the absence 
of a LLC agreement provision establishing those duties (it 

95.  See, e.g., Freedom of Contract and Default Contractual Duties in the 
Delaware Limited Partnerships and Limited Liability Companies, 
46 Am. Bus. L.J. 221, 223-224 (2009); accord Judicial Scrutiny of 
Fiduciary Duties in Delaware Limited Partnerships and Limited 
Liability Companies, 32 DeL. J. Corp. L. 1 (2007) (managers of 
Delaware LLCs should not owe traditional fiduciary duties absent 
express agreement in LLC agreement). 

96.  Gatz Properties, LLC v. Auriga Capital Corp., 59 A.3d 1206 (Del. 
2012).

97.  Id. at 1219 (emphasis in original) (citations omitted).
98.  Feeley v. NHOCG, LLC, C.A. No. 7304-VCL, 2012 WL 5949209 (Del. 

Ch. Nov. 28, 2012); Auriga Capital Corp. v. Gatz Properties, LLC., 40 
A.3d 839 (Del. Ch. 2012), aff’d sub nom., 59 A.3d 1206.

is worth noting that even with these amendments, drafters 
of LLC agreements may still expressly eliminate an LLC 
manager’s fiduciary duties in the LLC agreement).

Additional Developments In Delaware 
Business And Securities Law
Beyond those topics addressed above, the Delaware courts 
also issued noteworthy decisions in the following areas of 
law during the past quarter.

Alternative Entities
•	In Gerber v. EPE Holdings, LLC,(99) Vice Chancellor 

Noble granted defendants’ motion to dismiss claims 
challenging an allegedly self-interested transaction 
between Enterprise GP Holdings, L.P. (“EPE”) and an 
affiliate, finding that the transaction was immunized from 
judicial scrutiny because it was approved by members 
of EPE’s Audit and Conflicts Committee (the “Conflicts 
Committee”) pursuant to a process specified in EPE’s 
Limited Partnership Agreement (“LPA”). Plaintiff 
alleged that the Conflicts Committee’s approval was 
invalid because the committee was not independent and 
did not act in good faith. The court disagreed, holding 
that (i) because the LPA specified the exclusive duties 
owed by board members to EPE, traditional fiduciary 
duties did not apply; (ii) the Conflicts Committee was 
independent pursuant to the metric established by the 
LPA; and (iii) the LPA did not require the committee to 
act in good faith when granting approval. According to 
the court, even if the Conflicts Committee were required 
to act in good faith pursuant to the LPA, plaintiff failed 
to allege facts indicating that the Conflicts Committee 
believed that granting approval was adverse to EPE’s 
interests.

Appointment of Receivers
•	In Balch Hill Partners, L.P. v. Shocking Technologies, 

Inc.,(100) Vice Chancellor Noble granted a request by 
Balch Hill Partners, L.P., a stockholder of defendant 
Shocking Technologies, Inc. (“Shocking”), for 
expedited proceedings to appoint a receiver. The 
parties agreed that Shocking was in financial distress 
and would, absent immediate funding, likely be forced 
to file for bankruptcy. However, the company’s board 

99.  C.A. No. 3543-VCN, 2013 WL 209658 (Del. Ch. Jan. 18, 2013). 
100.  C.A. No. 8249-VCN, 2013 WL 588964 (Del. Ch. Feb. 7, 2013). 
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was deadlocked over competing loan offers, and one 
of its directors, in an attempt to prevent the board from 
accepting a loan offer that he believed would harm 
Shocking, refused to attend board meetings. The court 
found that the board’s paralysis in the face of Shocking’s 
insolvency, along with the director’s “negative” control 
over the board by refusing to attend its meetings, was 
sufficient under Delaware law to justify appointment of 
a receiver. 

•	In In the Matter of Krafft-Murphy Company, Inc.,(101) 
Vice Chancellor Parsons considered whether a receiver 
should be appointed for a Delaware corporation that 
had dissolved over ten years ago after defending against 
numerous asbestos-related tort lawsuits and whose only 
remaining assets were insurance liability contracts. The 
court noted that while it has the authority to appoint a 
receiver “at any time,” it must do so pursuant to a valid 
statutory purpose, such as for the “benefit of shareholders 
and creditors where assets remain undisposed of after 
dissolution.” Because the court concluded that the 
dissolved corporation could not be liable for asbestos-
related tort lawsuits brought more than ten years after its 
dissolution, the insurance contracts had no value – and 
thus could not constitute assets justifying appointment 
of a receiver. Accordingly, the court rejected plaintiffs’ 
request to appoint a receiver and granted an opposing 
motion for summary judgment brought on behalf of the 
dissolved corporation. 

•	In Zutrau v. Jansing,(102) Vice Chancellor Parsons denied 
a motion to dismiss plaintiff’s action for appointment of 
a receiver for a solvent corporation in which plaintiff 
was a minority stockholder. Plaintiff alleged that 
defendant, the sole director and majority stockholder 
of ICE Systems, Inc. (“ICE”), engaged in corporate 
misconduct by, among other ways: (i) using company 
funds for personal expenses; (ii) authorizing substantial 
overpayments to vendors; and (iii) falsifying ICE’s 
corporate books to conceal his misconduct. While the 
court noted that “a strong showing must be made before 
a receiver for a solvent corporation will be appointed,” 
it held that plaintiff’s specific allegations of gross 
mismanagement, fraud and other corporate misconduct 
were “sufficient to state a claim that might . . . lead to 
the Court’s appointing a [receiver] to the corporation.”

101.  C.A. No. 6049-VCP, 2013 WL 1092598 (Del. Ch. Feb. 4, 2013). 
102.  C.A. No. 7457-VCP, 2013 WL 1092817 (Del. Ch. March 18, 2013).

Arbitration Awards
•	In Garda USA, Inc. v. SPX Corporation,(103) Master 

in Chancery LeGrow confirmed an arbitration award 
arising out of the alleged breach of a stock purchase 
agreement containing an arbitration provision, finding 
that the acquirer, plaintiff Garda USA, Inc. and its parent 
company failed to demonstrate that the arbitrator’s ruling 
was in “manifest disregard” of either the agreement’s 
language or the law governing its interpretation. Master 
LeGrow explained that an arbitration award should 
only be overturned if the arbitrator acted in “manifest 
disregard” of the law. Otherwise, a court must confirm 
the award, even if it “is convinced [the arbitrator] 
committed serious error” by interpreting the contract in 
a manner “contrary to the established rules of contract 
interpretation.” Because Master LeGrow found that 
the arbitrator had a “colorable, if flawed” justification 
for his interpretation of the stock purchase agreement, 
she rejected Garda’s attempt to set aside the arbitration 
award.

Attorneys’ Fees
•	In Dawson v. Pittco Capital Partners, L.P.,(104) Vice 

Chancellor Noble, in a letter opinion, awarded attorneys’ 
fees and expenses to plaintiffs who had obtained a 
declaratory judgment confirming their continuing rights 
under a Notes and Security Agreement but who did 
not prevail on certain related claims. While defendant 
LaneScan, LLC argued that plaintiffs’ attorneys’ 
fees award should be limited to the claims on which 
plaintiffs prevailed, the court disagreed, reasoning 
that the Notes provided for recovery of “reasonable 
costs and expenses” incurred “in connection with 
[the plaintiffs’] exercise of any or all of [their] rights” 
thereunder. According to the court, this broad language 
included the right to fees and expenses incurred in 
connection with claims on which plaintiffs did not 
ultimately prevail as long as such claims were asserted 
in connection with plaintiffs’ effort to vindicate their 
rights under the Notes.

•	In Emerging Europe Growth Fund, L.P. v. Figlus,(105) 
Vice Chancellor Parsons denied plaintiffs’ claim for 
advancement of attorneys’ fees asserted in connection 
with plaintiffs’ request to enjoin defendant from 
violating certain confidentiality provisions in the 

103.  C.A. No. 7115-ML, 2013 WL 485684 (Del. Ch. Feb. 7, 2013).
104.  C.A. No. 3148-VCN, 2013 WL 396181 (Del. Ch. Jan. 31, 2013).
105.  C.A. No. 7936-VCP, (Del. Ch. Mar. 28, 2013).
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parties’ partnership agreement. Plaintiffs based their 
claim on an indemnification provision in the parties’ 
subscription agreement providing for the advancement 
of fees in connection with actions arising out of, inter 
alia, the breach of “any . . . document furnished to 
the General Partner or Partnership” by the subscriber. 
According to plaintiffs, their injunction action fell 
within the ambit of the provision because the partnership 
agreement allegedly breached by defendant constituted 
a document “furnished” to the partnership. The court 
disagreed, holding that the indemnification provision 
covered only actions arising from alleged breaches of 
documents that the subscriber was required to provide 
to plaintiffs pursuant to the subscription agreement – 
and this did not include the partnership agreement. The 
court also rejected plaintiffs’ request for fees based 
on defendant’s alleged breaches of the subscription 
agreement, finding that this claim was premature and 
not supported by the record.

•	In In re Moneygram International Shareholder 
Litigation,(106) Vice Chancellor Laster, in a letter 
opinion, awarded plaintiffs’ counsel $3.4 million 
in attorneys’ fees from a general fund created in 
connection with the settlement of a shareholder class 
action. Plaintiffs had challenged a recapitalization 
of MoneyGram International, Inc. (“MoneyGram”), 
seeking pre-closing injunctive relief. In response to 
plaintiffs’ injunction application, defendants amended 
the agreement governing MoneyGram’s recapitalization 
and issued a supplemental disclosure containing a 
“significant amount of material information.” After 
the recapitalization closed, plaintiffs continued to 
pursue the litigation, which settled on the eve of trial 
in exchange for defendants’ creation of a $10 million 
settlement fund. When making their fee application, 
plaintiffs’ counsel requested $3 million plus expenses, 
which they sought as a percentage of the $10 million 
fund. However, the court reasoned that, as a practical 
matter, the value of the settlement fund was not $10 
million because the fund value was reduced by the 
fee award for the non-monetary benefits achieved by 
plaintiffs in the injunction phase, which, according 
to the court totaled $1.2 million. The court awarded 
plaintiffs’ counsel an additional 25 percent of the 
remaining $8.8 million in the settlement fund (i.e., 
$2.2 million), which the court held fairly compensated 
plaintiffs’ counsel for their litigation efforts leading to 
the creation of the fund. 

106.  C.A. No. 6387-VCL, 2013 WL 68603 (Del. Ch. Jan. 7, 2013). 

•	In In re PAETEC Holding Corp. Shareholders 
Litigation,(107) Vice Chancellor Glasscock granted 
plaintiffs’ uncontested request for $500,000 in fees and 
costs in connection with a “disclosure-only” settlement 
of a shareholder class action. In evaluating plaintiffs’ 
request, the court observed that Delaware courts have 
a “longstanding practice of exercising judicial scrutiny 
over attorneys’ fees even in cases where the fee request 
is uncontested by the defendant or by any members 
of the stockholder class.” Vice Chancellor Glascock 
cautioned that with respect to a “disclosure-only” 
settlement, there is a risk that “both the plaintiffs and the 
defendants have agreed to trivial disclosures as the path 
of least resistance” to a mutually beneficial settlement. 
However, the court, in applying the test in Sugarland 
Industries., Inc. v. Thomas,(108) found that certain of the 
disclosures obtained by plaintiffs had value, including 
a supplemental disclosure concerning the existence 
of a possible conflict of the acquiring company’s 
financial advisor. Because the fees sought by plaintiffs 
were in line with fee awards issued in connection with 
settlements that produced similar disclosures, the court 
granted plaintiffs’ request.

•	In Miller v. Palladium Industries, Inc.,(109) Vice 
Chancellor Noble, in a letter opinion, granted 
judgment on the pleadings for Palladium Industries, 
Inc. (“Palladium”), finding that it was not required 
to advance legal fees to a former director, president, 
and CEO of Palladium incurred in connection with 
his defense against a claim for breach of fiduciary 
duty. Palladium’s bylaws provided that “[e]xpenses 
incurred by [directors or officers] . . . in defending a 
proceeding shall be paid by the corporation in advance 
of such proceeding’s final disposition unless otherwise 
determined by the Board of Directors in the specific 
case . . . .” While the court recognized that Delaware 
public policy favors the advancement of legal fees, it 
ruled that Palladium’s board, in denying the request for 
advancement, acted within its express authority under 
Palladium’s bylaws.

107.  C.A. No. 6761-VCG, 2013 WL 1110811 (Del. Ch. Mar. 19, 2013). 
108.  420 A.2d 142 (Del. 1980). 
109.  C.A. No. 1475-VCN, 2012 WL 6740254 (Del. Ch. Dec. 31, 2012). 
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Books and Records Actions
•	In Doerler v. American Cash Exchange, Inc.,(110) Vice 

Chancellor Glasscock, in addressing the scope of 
shareholder inspection rights, held that inspection 
requests must be tailored to a proper purpose. Plaintiff 
stockholders alleged that American Cash Exchange, 
Inc. had issued sales predictions with inflated data, 
misreported the earning potential of its contracts, and 
engaged in improper transactions with its controlling 
shareholder. In granting certain of plaintiffs’ inspection 
demands, the court identified two requirements 
governing stockholder inspection rights: (i) stockholders 
must present a “proper purpose” for an inspection; and 
(ii) their requests must be tailored to satisfy the stated 
purpose. The court noted that once a stockholder has 
presented a proper purpose for inspection, the fact that 
the stockholder may be hostile to management or have 
a secondary ulterior motive will not bar the request for 
inspection. 

•	In Ravenswood Investment Company, L.P. v. Winmill & 
Co. Inc.,(111) Vice Chancellor Noble, in a letter opinion, 
severed a plaintiff’s books and records action under 
DGCL Section 220 from plaintiff’s fiduciary duty 
claim, holding that the Section 220 claim should be 
adjudicated first because the outcome may obviate the 
need to adjudicate the breach of fiduciary duty claim. 
Plaintiff Ravenswood Investment Company, L.P.’s 
claims were premised on its allegation that the board 
of defendant Winmill & Co., Inc. declined to release 
corporate information to drive down the company’s 
stock price and to allow insiders to acquire its stock at 
an unreasonably low price. The court observed that the 
claims should not have been brought together because 
the Section 220 claim was a summary discovery matter 
that could be resolved quickly, while the companion 
fiduciary duty claim “would slow the pace.” 

Breach of Contract 
•	In Bank of New York Mellon v. Commerzbank Capital 

Funding Trust II,(112) the Delaware Supreme Court, 
reversing the Court of Chancery, found that payments 
made by defendant Commerzbank Aktiengesellschaft 
(“Commerzbank”) on a class of securities issued by a 
bank it had recently acquired triggered Commerzbank’s 
contractual obligation under an LLC agreement to make 

110.  C.A. No. 7640-VCG, 2013 WL 616232 (Del. Ch. Feb. 19, 2013). 
111.  C.A. No. 7048-VCN, 2013 WL 396178 (Del. Ch. Jan. 31, 2013).
112.  No. 372, 2012, 2013 WL 1136821 (Del. Mar. 19, 2013).

comparable payments on a class of securities that it had 
previously issued. Because the Supreme Court found 
that a key provision of the LLC agreement governing 
Commerzbank’s payment obligations was ambiguous, 
it construed the provision against Commerzbank, 
which had drafted the agreement, and in accord with 
the “reasonable expectation of investors.”

•	In Bean v. Fursa Capital Partners, LP,(113) Vice 
Chancellor Parsons dismissed the misrepresentation 
claim of a limited partner in a Delaware limited 
partnership who asserted that the partnership and 
its general partner failed to timely provide audited 
financial statements pursuant to the limited partnership 
agreement. The court noted that plaintiff was effectively 
arguing that defendants had “made a promise” to 
deliver audited financials that they “had no intention 
of keeping,” which “amount[ed] to an allegation of 
promissory fraud.” According to the court, plaintiff 
failed to meet his elevated burden of pleading “specific 
facts” necessary to prevail on what was effectively a 
fraud claim. Vice Chancellor Parsons also dismissed 
in part plaintiff’s breach of contract claims, which 
were based on the same alleged misconduct as his 
misrepresentation claim, holding that the alleged 
breaches occurring in 2008 were time-barred. However, 
the court declined to grant plaintiff summary judgment 
on his remaining breach of contract claims, finding that 
there existed several issues of material fact.

•	In VICI Racing, LLC v. T-Mobile USA, Inc.,(114) Judge 
Robinson of the United States District Court, District 
of Delaware, awarded plaintiff, a sports car racing 
team, $7 million in damages for defendant T-Mobile 
USA’s breach of a sponsorship agreement for failure to 
make certain sponsorship payments. While defendant 
asserted that its failure to make the payments was due 
to plaintiff’s breach of a provision requiring plaintiff to 
convey business from certain automobile manufacturers 
to defendant, the court, applying Delaware law, ruled 
that this provision was ambiguous – even in light 
of parol evidence – and thus unenforceable. Judge 
Robinson also rejected defendant’s request to apply the 
“forthright negotiator” principle, which permits a court 
to consider the subjective understanding of one party to 
resolve an ambiguity in a contract if that understanding 
has been objectively manifested to, and is known by, the 

113.  C.A. No. 7566-VCP, 2013 WL 755792 (Del. Ch. Feb. 28, 2013). 
114.  No. 10-835-SLR, 2013 WL 485867 (D. Del. Feb. 8, 2013).
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other party. According to the court, defendant had not 
“objectively manifested” its subjective understanding 
to plaintiff.

Class Actions
•	In New Jersey Carpenters Pension Fund v. infoGROUP, 

Inc.,(115) Vice Chancellor Noble, in a letter opinion, 
certified a class of stockholders in an action alleging 
breaches of fiduciary duty in connection with a merger, 
rejecting defendant’s assertion that plaintiff’s proposed 
class representatives failed to satisfy the adequacy 
and typicality requirements of Court of Chancery 
Rule 23(a). Defendants argued that the proposed 
class representatives were not “adequate” because 
they lacked “sufficient knowledge of the claims” and 
“improperly abdicated control of the litigation to their 
counsel.” Defendants also asserted that the proposed 
class members were not “typical” because there were 
“certain defenses that were potentially applicable to 
the proposed class representatives that might not be 
asserted against other class members,” including that 
one of the proposed class representatives had sold 
most of its shares before the merger at a lower price 
and had voted to approve the merger. The court rejected 
each of these arguments. It found that the proposed 
class representatives were adequate because they had 
sufficient knowledge of the case and because their 
claims were consistent with the class claims. The 
court also ruled that the proposed class representatives 
were typical because: (i) pursuant to the Delaware 
Supreme Court’s decision in In re Celera Corporation 
Shareholder Litigation,(116) a class representative need 
only have owned some of the company’s stock at the 
time when the merger was approved to have standing; 
and (ii) the mere possibility that an acquiescence defense 
could be asserted against a proposed representative who 
voted in favor of the merger would not, at this stage of 
the litigation, constitute sufficient grounds to exclude 
that representative because the court had no basis on 
which to determine whether that class representative’s 
vote was fully informed. The court also rejected, on 
similar grounds, defendants’ request to narrow the 
scope of the class. 

115.  C.A. No. 5334-VCN, 2013 WL 610143 (Del. Ch. Feb. 13, 2013). 
116.  No. 212, 2012, 2012 WL 607736 (Del. Dec. 27, 2012). 

Damages
•	In Henkel Corp. v. Innovative Brands Holdings, 

LLC,(117) Vice Chancellor Noble rejected the parties’ 
cross-motions for summary judgment with respect 
to calculation of damages in an action in which the 
defendant, Innovative Brands Holdings, LLC (“IBH”), 
had stipulated that it breached an agreement to acquire 
a segment of plaintiff Henkel Corporation’s (“Henkel”) 
consumer adhesive business (the “Business”). Henkel, 
which ultimately sold the Business to another buyer 
for approximately $15.5 million less than the price at 
which IBH agreed to acquire the Business, sought the 
difference between the contract price and the price it 
obtained for the Business. IBH requested a reduction 
in damages to account for the revenue that the Business 
generated for Henkel from the date of IBH’s breach to 
the date on which the Business was sold (the “Interim 
Period”). The court explained that, under Delaware 
law, parties are typically granted expectation damages, 
which “are calculated as the amount of money that 
would put the non-breaching party in the same position 
that the party would have been in had the breach never 
occurred.” However, the court cautioned that contract 
damages should not result in a “windfall” and, for this 
reason, found that Henkel was not entitled to recover 
both expectation damages and the revenues generated 
by the Business during the Interim Period. Because 
the court could not, without a “better factual record,” 
determine how much income should be credited against 
Henkel’s damages, it denied the parties’ cross-motions 
for summary judgment.

Derivative Actions 
Claims for Waste
•	In Freedman v. Adams,(118) the Delaware Supreme Court 

affirmed the Court of Chancery’s determination that a 
shareholder derivative complaint failed to allege a 
claim for waste. The plaintiff stockholder asserted that 
the board of directors of XTO Energy, Inc. (“XTO”) had 
committed waste by not adopting an executive bonus 
compensation plan that could have made $130 million 
in bonuses tax-deductible under Section 162(m) of the 
Internal Revenue Code. Shortly after the complaint 
was filed, the board approved a Section 162(m) plan, 
after which the stockholder filed a motion seeking 
$1 million in attorneys’ fees on the ground that her 

117.  C.A. No. 3663-VCN, 2013 WL 396245 (Del. Ch. Jan. 31, 2013). 
118.  No. 230, 2012, 2013 WL 144638 (Del. 2013). 
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complaint benefitted XTO by causing it to ultimately 
adopt the plan. The Supreme Court explained that a 
claim of waste arises only in the “rare, unconscionable 
case where directors irrationally squander or give away 
corporate assets.” According to the Supreme Court, 
the stockholder’s claim was defective because: (i) she 
did not allege that any of the bonuses actually paid by 
XTO would have been tax-deductible under Section 
162(m); and (ii) XTO’s board properly exercised its 
business judgment in initially declining to implement 
a Section 162(m) plan, believing it would constrain 
the compensation committee in its determination of 
appropriate bonuses. 

Intervention and Interlocutory Appeal
•	In In re Freeport-McMoRan Copper & Gold Inc. 

Derivative Litigation Consolidated,(119) Vice Chancellor 
Noble, in a letter opinion, granted a request by proposed 
intervenors to: (i) intervene in the action, which was 
brought derivatively to challenge Freeport-McMoRan 
Copper & Gold, Inc.’s acquisition of two natural gas 
developers; and (ii) certify an interlocutory appeal of 
the court’s order establishing a plaintiffs’ management 
structure for the derivative action. However, the 
Delaware Supreme Court subsequently declined to 
accept the interlocutory appeal on the ground that the 
requisite exceptional circumstances did not exist.(120) In 
granting the intervention request, the Court of Chancery 
reasoned that the intervenors’ potential derivative 
action would likely have shared multiple questions of 
law and fact with the pending derivative action and that 
intervention would not delay the pending action. 

Discovery
•	In Adams v. Aidoo,(121) the Delaware Supreme Court 

affirmed the trial court’s dismissal of a pro se plaintiff’s 
complaint after plaintiff had refused to respond 
to discovery requests despite repeated warnings. 
According to the Supreme Court, the trial court had 
correctly applied the Drejka factors in dismissing the 
action because: (i) plaintiff was personally responsible 
for her failure to provide discovery; (ii) plaintiff had a 
history of delay; and (iii) it was apparent that no lessor 
sanctions would have induced compliance.

119.  C.A. No. 8145-VCN, 2013 WL 616296 (Del. Ch. Feb. 10, 2013). 
120.  No. 67, 2013 WL 749315 (Del. Feb. 26, 2013).
121.  No. 177, 2011, 2013 WL 22093 (Del. Jan. 2, 2013).

•	In Christian v. Counseling Resource Associates, Inc.,(122) 
the Delaware Supreme Court issued an opinion marking 
a significant change in how Delaware courts view 
informal discovery extensions. In a medical malpractice 
action, the parties informally agreed, without seeking 
court approval, to extend the time for plaintiffs’ expert 
discovery disclosures. Just two months in advance 
of the trial date, plaintiffs identified their experts and 
submitted “preliminary disclosures” of their experts’ 
reports. Defendants subsequently moved for an order 
precluding plaintiffs’ experts from testifying at trial, 
arguing that defendants were prejudiced by plaintiffs’ 
delay with respect to their expert disclosures. The trial 
court granted defendants’ motion, barring plaintiffs 
from relying on expert discovery and testimony, and 
thereafter dismissed the case on summary judgment. 
The Supreme Court remanded the issue for further 
consideration by the trial court, but not before 
establishing new parameters governing situations in 
which parties informally grant discovery extensions 
without court approval. According to the Supreme 
Court, “parties who ignore or extend scheduling 
deadlines without promptly consulting the trial court” 
are deemed to have “waived the right to contest any late 
filings by opposing counsel from that time forward.” 
While acknowledging that this new approach might 
“provoke more motion practice,” the Supreme Court 
noted that it would provide much-needed certainty to 
the discovery process. 

•	In Hill v. DuShuttle,(123) the Delaware Supreme Court 
reversed the trial court’s order dismissing plaintiff’s 
case after plaintiff had failed to timely file an expert 
report in accordance with the trial scheduling order. 
While the Supreme Court faulted plaintiff’s counsel for 
“consciously disregard[ing] the trial scheduling order” 
and noted that he “should be personally sanctioned,” it 
concluded that the six “Drejka factors” used to assess 
whether a dismissal sanction is appropriate – i.e.: (i) 
the parties’ personal responsibility; (ii) the prejudice 
to the opposing party; (iii) the history of delay; (iv) 
whether the party’s conduct was willful or in bad 
faith; (v) the effectiveness of lesser sanctions; and (vi) 
the meritoriousness of the claim – militated against 
dismissal because plaintiff’s claim had merit, there 
was adequate time to submit the expert report without 
impacting the trial date, and the record did not show 

122.  No. 460, 2011, 2013 WL 22042 (Del. Jan. 2, 2013).
123.  No. 381, 2011, 2013 WL 21910 (Del. Jan. 2, 2013).
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lesser sanctions would have been ineffective. According 
to the Supreme Court, the “sanction of dismissal should 
be imposed only as a last resort.” 

Executive Compensation
•	In Raul v. Rynd,(124) Judge Stark of the United States 

District Court, District of Delaware, dismissed a 
derivative complaint alleging that the board members 
of Hercules Offshore, Inc. (“Hercules”) breached 
fiduciary duties and federal securities laws by 
increasing the salary of Hercules’s CEO despite a 
negative “say-on-pay” stockholder vote. According 
to the court, plaintiff “misconstrue[d] the effect of the 
shareholder vote,” failing to recognize that Dodd-Frank 
“explicitly prohibits construing the shareholder vote 
as ‘overruling’ the [b]oard’s compensation decision” 
or modifying the directors’ fiduciary duties. The 
court also rejected plaintiff’s allegation that Hercules 
violated what plaintiff characterized was a strict “pay-
for-performance” compensation policy, noting that 
there were several other compensation-related factors 
identified in Hercules’s proxy statement. 

Fiduciary Duties 
•	In In re BJ’s Wholesale Club, Inc. Shareholders 

Litigation,(125) Vice Chancellor Noble dismissed 
a shareholder class action alleging that defendant 
directors of BJ’s Wholesale Club, Inc. (“BJ’s”) 
breached their fiduciary duties in connection with their 
approval of a leveraged buyout of BJ’s. Plaintiffs, while 
not challenging the board’s independence, alleged that 
the board acted in bad faith by summarily rejecting two 
higher offers from potential acquirers and refusing to 
share material, non-public information with one of the 
potential acquirers despite sharing it with other potential 
acquirers. The court held that these allegations were 
insufficient to demonstrate that the board consciously 
disregarded its Revlon duties. The court noted that the 
board met regularly to discuss strategic alternatives, 
established an independent special committee, actively 
solicited interest from other bidders, and relied on 
outside financial and legal advisors when evaluating 
the deal. According to the court, the fact that BJ’s 
shareholders received a thirty-eight percent premium 
to BJ’s stock price made it particularly difficult for 
plaintiffs to prevail on their claim that defendants acted 
in bad faith.

124.  No. 11-560-LPS, 2013 WL 1010290 (D. Del. Mar. 14, 2013).
125.  C.A. No. 6623-VCN, 2013 WL 396202 (Del. Ch. Jan. 31, 2013).

•	In In re Mobilactive Media LLC,(126) Vice Chancellor 
Parsons held that a member of a joint venture breached 
its fiduciary duties and the venture’s limited liability 
agreement by usurping corporate opportunities that 
were within the venture’s line of business. The joint 
venture, Mobilactive Media LLC (“Mobilactive”) had 
two members: plaintiff Terry Bienstock (“Bienstock”); 
and defendant Silverback Media, PLC (“Silverback”). 
Mobilactive’s limited liability agreement (the 
“Agreement”) provided that Mobilactive’s members 
were “fiduciaries to each other” and were required to 
present business opportunities to Mobilactive that were 
within its line of business. However, after Mobilactive’s 
formation, Silverback acquired four companies in 
Mobilactive’s line of business but failed to present these 
opportunities to Mobilactive. After Mobilactive proved 
less successful than Silverback anticipated, Silverback 
expressed its intention to unwind and dissolve 
Mobilactive, and thereafter transferred substantially all 
of Mobilactive’s assets for minimal value to Silverback’s 
parent company. The court found that by engaging in 
such conduct, Silverback breached its fiduciary duties 
and the Agreement, as well as violated the Delaware 
Uniform Fraudulent Transfer Act. The court also 
rejected Silverback’s request to dissolve Mobilactive, 
reasoning that even though it was not “reasonably 
practicable” for Mobilactive to continue operating, 
ordering dissolution before Silverback paid Bienstock 
damages could provide a windfall to Silverback. 

•	In Ross Holding and Management Company, et 
al. v. Advance Realty Group, LLP, et al.,(127) Vice 
Chancellor Noble, in a letter opinion applying New 
Jersey substantive law, granted defendants’ motion 
for summary judgment with respect to plaintiffs’ 
breach of contract and breach of fiduciary duty 
claims, and granted, in part, defendants’ motion for 
summary judgment with respect to plaintiffs’ related 
civil conspiracy claim. Plaintiffs, former high-ranking 
executives at Advance Realty Group (“ARG”), alleged, 
inter alia, that: (i) ARG breached certain unit holders 
agreements by failing to repurchase plaintiffs’ Class 
A units upon their termination in 2007; (ii) defendants 
engaged in conspiracy to deprive plaintiffs of the value 
of their Class A units; and (iii) a director and an officer 
of ARG each breached their fiduciary duties by failing 
to evaluate the terms of a “Conversion and Exchange” 

126.  C.A. No. 5725-VCP, 2013 WL 287950 (Del. Ch. Jan. 25, 2013). 
127.  C.A. No. 4113-VCN, 2013 WL 764688 (Del. Ch. Feb. 28, 2012).
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agreement (“Conversion Agreement”), which concerned 
the capital restructuring of ARG, to determine if it was 
in the best interests of ARG and its unit holders. In 
granting summary judgment on the breach of contract 
claim, the court observed that the unit holders agreement 
provided only that ARG “may” repurchase the Class A 
units. According to the court, plaintiffs had not shown 
that, in light of the agreement’s permissive language, 
the parties had any reasonable expectation that ARG 
would in fact repurchase plaintiffs’ Class A units. With 
respect to the breach of fiduciary duty claim, the court 
ruled that plaintiffs had not presented evidence to 
overcome the presumption that the defendant director 
acted in good faith, let alone establish that he had acted 
in bad faith. The court found that the defendant officer 
did not breach her fiduciary duties because, inter alia, 
plaintiffs failed to show that they suffered harm as a 
result of her alleged misconduct. Finally, with respect 
plaintiffs’ conspiracy claim, the court held that there 
was an issue of material fact regarding whether certain 
of the defendants conspired to pursue the Conversion 
Agreement and thereby harm plaintiffs. The court thus 
denied defendants’ summary judgment motion as to 
plaintiffs’ conspiracy claim except with respect to the 
defendant director, as to whom there was no evidence 
of knowing participation in the alleged conspiracy.

•	In Zimmerman v. Crothall, et al.,(128) Vice Chancellor 
Parsons held that defendants, directors of the LLC 
Originate Adhezion, Inc. (“Adhezion”), had not 
breached their fiduciary duties but had breached the 
LLC’s operating agreement by authorizing, creating and 
issuing additional units in a series of allegedly unfair 
“self-dealing” transactions with certain of Adhezion’s 
directors aimed at raising capital for the business. With 
respect to plaintiff’s breach of fiduciary duty claim, the 
court found that the challenged transactions fell within 
the operating agreement’s safe harbor provisions, which 
expressly required the court to evaluate the transactions 
under the entire fairness standard of review. According 
to the court, plaintiff could not demonstrate that the 
transactions were not entirely fair to the company, 
which badly “needed money” and “had limited funding 
options.” The court did, however, find that the director 
defendants breached the operating agreement by failing 
to seek the consent of common unit holders and by 
failing to amend the operating agreement when they 
authorized, created, and issued additional preferred 
units. However, the court found that plaintiff suffered 

128.  C.A. No. 6001-VCP, 2013 WL 398946 (Del. Ch. Jan. 31, 2013). 

no harm as a result of the director defendants’ breaches 
of the operating agreement, and, as such, awarded 
plaintiff only nominal damages. 

Fraud Claims
•	In Boulden v. Albiorix, Inc.,(129) Vice Chancellor Noble 

held that plaintiff failed to plead that defendants 
had committed promissory fraud in connection 
with the acquisition of an ammonia and methanol 
plant. According to the court, to support his claim, 
plaintiff was required to, but did not, allege “specific 
facts” that defendants made, but had no intention of 
keeping, a promise to provide plaintiff with an indirect 
ownership interest in the plant in return for plaintiff’s 
efforts in originating the deal and working toward its 
consummation. The court found that, at most, plaintiff 
alleged that defendants “should have known” that their 
promise was false, which was not sufficient to meet 
plaintiff’s pleading burden. 

Judicial Immunity
•	In Jepsco, Ltd. v. B.F. Rich Co., Inc.,(130) Vice Chancellor 

Parsons granted a motion to dismiss claims brought by 
plaintiff Jepsco, Ltd., a minority stockholder of Rich 
Realty, Inc. (“RRI”), against defendant, the court-
appointed custodian of RRI, finding that the custodian 
was entitled to judicial immunity for actions undertaken 
pursuant to an express order of the court. The Court 
of Chancery appointed defendant as custodian of RRI 
in connection with, and during the resolution of, a 
litigation involving B.F. Rich Co., Inc. and RRI. During 
the custodianship, the parties reached a confidential 
settlement agreement. According to plaintiff, defendant 
breached his fiduciary and statutory duties by failing 
to provide RRI’s minority stockholders, including 
plaintiff, with notice of the settlement or its terms. The 
court rejected plaintiff’s claims, explaining that while 
custodians are ordinarily subject to what is akin to a 
business judgment rule presumption, custodians have 
judicial immunity for actions taken pursuant to a court 
order. The court further held that to the extent plaintiff 
asserted claims against defendant that were not barred 
by the doctrine of judicial immunity, they were barred 
by laches.

129.  C.A. No. 7051-VCN, 2013 WL 396254 (Del. Ch. Jan. 31, 2013).
130.  C.A. No. 7343-VCP, 2013 WL 593664 (Del. Ch. Feb. 14, 2013).
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Mergers 
•	In Meso Scale Diagnostics, LLC v. Roche Diagnostics 

GMBH,(131) Vice Chancellor Parsons granted defendants’ 
motion for summary judgment in part, holding that a 
reverse triangular merger did not effect an assignment 
of rights. Plaintiffs Meso Scale Diagnostics and 
Meso Scale Technologies (jointly, “Meso”) alleged 
that Roche Diagnostics GMBH and related entities 
(“Roche”) breached an anti-assignment provision in 
a consent agreement to which Meso, Roche, and the 
merger target, BioVeris Corporation (“BioVeris”) were 
parties. According to Meso, Roche breached the anti-
assignment provision because certain of BioVeris’ 
intellectual property rights were, by operation of law, 
transferred to Roche pursuant to a reverse triangular 
merger by which Roche acquired BioVeris. The court 
disagreed, relying on substantial legal commentary 
in finding that a reverse triangular merger does not 
constitute an assignment by operation of law as it 
relates to the surviving corporation. The court noted 
that this approach differs from that of California courts, 
which hold the contrary.

Practice and Procedure
Choice of Law
•	In MPEG LA, L.L.C. v. Dell Global B.V. and Dell 

Products, L.P.,(132) Vice Chancellor Parsons held that 
in a dispute arising out of a contract containing a New 
York choice of law provision as to substantive issues, 
a New York statute providing a dispute resolution 
mechanism was not applicable because its subject 
matter was procedural in nature and thus governed by 
the law of the forum – i.e., Delaware law. Defendants 
Dell Global B.V. and Dell Products, L.P. moved for an 
order seeking application of New York Civil Practice 
Law and Rule 3219, which limits the costs and interest 
a litigant can recover if he or she rejects a settlement 
offer and then fails to obtain a more favorable judgment 
at trial. While plaintiff argued that the statute primarily 
implicated procedural issues, which are governed by 
Delaware law, defendants asserted that the statute fell 
within the New York choice of law provision because it 
concerned pre-judgment interest, which is substantive 
in nature. The court sided with plaintiff, holding that the 
statute was procedural in nature – and thus inapplicable 
– because it was: (i) enacted to encourage the settlement 

131.  C.A. No. 5589-VCP, 2013 WL 655021 (Del. Ch. Feb. 22, 2013). 
132.  C.A. No. 7016-VCP, 2013 WL 812489 (Del. Ch. Mar. 6, 2013).

of disputes, not compensate for damages (which would 
have rendered it substantive); and (ii) unlikely to “affect 
the ultimate result of th[e] case.”

Confidentiality 
•	In Horres v. Chick-fil-A, Inc.,(133) Vice Chancellor Laster, 

in a letter opinion, interpreted new Court of Chancery 
Rule 5.1(g), which mandates that litigation documents 
given confidential treatment by the court will become 
public three years after a case is closed, unless a party 
moves for continued confidential treatment. The rule 
requires that the moving party demonstrate that the 
“particularized harm from public disclosure” of the 
confidential information “clearly outweighs the public 
interest in access to Court records.” The case involved 
allegations of sexual harassment in connection with 
the termination of a franchise agreement. The court 
ruled that the names of alleged victims and witnesses 
in an investigator’s affidavit were worthy of continued 
confidential treatment and ordered the defendant to 
file a redacted public version. The remainder of the 
affidavit, the attached exhibits and the termination letter 
did not warrant continued confidential treatment.

Issue Preclusion
•	In TR Investors, LLC v. Genger,(134) Chancellor Strine 

granted plaintiffs TR Investors, LLC and Glenclova 
Investment Co.’s (jointly, the “Trump Group”) 
summary judgment motion in a long-running dispute 
over the ownership of Trans-Resources, Inc., finding 
that defendants Arie Genger, founder and stockholder 
of Trans-Resources, and TPR Investment Associates 
(“TPR”), the holding company through which Genger 
owned Trans-Resources, were precluded from litigating 
several ownership issues that had been decided in prior 
litigation. The Trump Group and Genger’s ownership 
rights concerning Trans-Resources were governed by 
a stockholder agreement that contained limitations on 
the parties’ ability to transfer their respective shares. 
Plaintiffs alleged that Genger violated the agreement by 
transferring shares into certain trust funds, precipitating 
a dispute over: (i) the legality of the initial transfer; 
(ii) whether the trust fund shares reverted back to TPR 
because of the invalid transfer; and (iii) whether the 
Trump Group could purchase those shares from TPR. 
The parties previously litigated these issues before 
Chancellor Strine, who ruled that: (i) the initial transfer 

133.  C.A. No. 5530-VCL (Del. Ch. Mar. 27, 2013). 
134.  C.A. No. 6697-CS, 2013 WL 603164(Del. Ch. Feb. 18, 2013).
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of stock was invalid, (ii) the shares reverted back to 
TPR; and (ii) the Trump Group had a right to purchase 
the shares. The court concluded that these issues 
were “essential to the previous action,” and thus that 
defendants were barred from relitigating them under 
the doctrine of issue preclusion. Because defendants 
could not show that there was any triable issue of 
fact on the only outstanding issue not resolved in the 
prior litigation, the court granted plaintiffs’ summary 
judgment motion.

Laches
•	In Eluv Holdings (BVI) Ltd. v. Dotomi, LLC,(135) Vice 

Chancellor Parsons found that plaintiffs’ claims to 
enforce an option to purchase shares from defendant 
Dotomi, LLC (“Dotomi”) were barred by laches. 
Plaintiffs received the share-purchase option as 
compensation for providing certain patent-related 
services and allegedly exercised this option in 2004. In 
2011, in connection with Dotomi’s merger with another 
company, plaintiffs sought compensation for the shares 
that they had allegedly purchased. Defendant denied 
the request, asserting that plaintiffs had not exercised 
the option to purchase the shares. The court reasoned 
that plaintiffs’ claims were “analogous to breach of 
contract claims,” and thus were subject to a three-year 
statute of limitations. According to the court, because 
Dotomi’s stock ledger reflected that plaintiffs had not 
exercised the share-purchase option and further had 
never received share certificates, shareholder reports, 
financial statements or notices regarding shareholder 
meetings, plaintiffs were on inquiry notice of their 
claims in 2005 – well outside of the three-year statute 
of limitations. The court further held that there were no 
“unusual conditions or extraordinary circumstances” 
present to toll the statute of limitations. 

Motion Practice
•	In Keener v. Isken,(136) the Delaware Supreme Court 

held that the trial court abused its discretion by 
refusing to reopen a summary judgment entered against 
plaintiffs because they had failed to timely respond 
to defendants’ summary judgment motion. While the 
trial court reasoned that plaintiffs’ mistaken belief that 
their responsive pleading deadline had been extended 
an additional twenty days did not constitute excusable 

135.  C.A. No. 6894-VCP, 2013 WL 1200273 (Del. Ch. Mar. 26, 2013).
136.  No. 609, 2011, 2013 WL 22087 (Del. Jan. 2, 2013).

neglect sufficient to obtain relief under Delaware 
Superior Court Rule 60(b), the Supreme Court disagreed, 
noting that Rule 60(b) should be “liberally construed” 
because there is a “strong policy in favor of deciding 
cases on the merits.” According to the Supreme Court, 
in view of “all surrounding circumstances,” including 
the fact that the “case was not languishing” and that 
plaintiffs “attempted to promptly file the required 
response and affidavit,” plaintiffs’ conduct constituted 
excusable neglect under Rule 60(b).

Motions to Expedite 
•	In In re BioClinica, Inc. Shareholder Litigation,(137) 

Vice Chancellor Glasscock denied a motion to 
expedite an action seeking to enjoin the acquisition of 
BioClinica, Inc. (“BioClinica”) by JLL Partners, Inc., 
finding that the combination of deal-protection devices 
at play, including a poison pill and a non-disclosure 
agreement containing a standstill provision, did not 
impermissibly render the deal a “lock-up, preclusive to 
other bidders.” Because the poison pill gave investors 
the option to purchase BioClinica stock worth $7.25 for 
$16.00, a deal “no rational stockholder would make,” 
the court reasoned that the “fears typically associated 
with triggering a poison pill – the substantial dilution of 
the bidder’s ownership in a target resulting in a much 
more expensive acquisition – are not triggered by the 
public announcement of a tender offer.” Accordingly, 
the court held that the pill’s deterrent effects would 
be minimal, even when the pill is coupled with a 
non-disclosure agreement. The court also noted that 
the merger agreement had a fiduciary out provision, 
which “allow[ed] the BioClinica board to deal with  
superior offers.”

•	In The Renco Group, Inc. v. MacAndrews AMG Holdings 
LLC,(138) Vice Chancellor Noble, in a letter opinion, 
granted plaintiff’s request to expedite discovery and the 
scheduling of a hearing on its motion for a preliminary 
injunction. Plaintiff asserted that defendant caused it 
irreparable harm by violating the LLC agreement of 
AM General Holdings LLC (“AM General”), of which 
defendant was the managing member and plaintiff 
was a stockholder. The court noted that the burden 
on a plaintiff seeking expedited proceedings was 
“not high,” and that requests for expedited discovery 
are routinely granted if the plaintiff articulates a 

137.  C.A. No. 8272-VCG, 2013 WL 673736 (Del. Ch. Feb. 25, 2013).
138.  C.A. No. 7668-VCN, 2013 WL 209124 (Del. Ch. Jan. 15, 2013). 

http://courts.state.de.us/opinions/download.aspx?ID=187170
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“sufficiently colorable claim and show[s] a sufficient 
possibility of a threatened irreparable injury.” Plaintiff 
alleged that: (i) defendant had improperly caused AM 
General to make a quarterly tax distribution solely to 
defendant without making a valuation of its capital 
accounts as required by the LLC agreement; and (ii) 
defendant was not permitted to make distributions once 
plaintiff had invoked an alternative dispute mechanism 
under the LLC agreement. While the court expressed 
doubts concerning plaintiff’s interpretation of the LLC 
agreement, it nonetheless granted plaintiff’s motion to 
expedite, finding that plaintiff’s claim was “colorable” 
and noting that the LLC agreement expressly waived 
the irreparable harm requirement for purposes of a 
preliminary injunction.

Multi-Forum Litigation
•	In In re Diamond Foods, Inc. Derivative Litigation,(139) 

Chancellor Strine granted defendants motion to dismiss 
or stay a derivative action in favor of an earlier-filed 
litigation pending in the United States District Court, 
Northern District of California and California state 
court involving substantially identical derivative 
claims. According to the court, permitting the Delaware 
action to proceed despite the overlapping litigation 
pending in California would run afoul of the McWane 
doctrine by wasting judicial resources and unjustly 
burdening defendants. The court rejected plaintiffs’ 
argument that the Delaware action raised a novel issue 
of Delaware law warranting a separate litigation, finding 
that this contention was belied by the fact that plaintiffs 
themselves had filed the California federal action.

Recusal of Judge
•	In Gallagher v. Long,(140) Chancellor Strine, in a 

letter opinion, dismissed plaintiff’s claim alleging 
that defendant breached his fiduciary duties, as the 
liquidating trustee of an LLC, by selling the assets of an 
LLC without maximizing value, finding that it was time-
barred. Chancellor Strine also denied plaintiff’s request 
that he recuse himself after allegedly “threat[ening] to 
harm” plaintiff at a prior hearing, finding that: (i) he 
could “hear [plaintiff’s] motion without bias”; and (ii) 
his statements at the prior hearing “cannot reasonably 
be construed as a threat” to plaintiff. 

139.  C.A. No. 7657-CS, 2013 WL 755673 (Del. Ch. Feb. 28, 2013).
140.  C.A. No. 8181-CS, 2013 WL 718773 (Del. Ch. Feb. 28, 2013). 

Preliminary Injunctions
•	In Intrepid Investments, LLC v. Selling Source, LLC,(141) 

Vice Chancellor Noble denied plaintiff Intrepid 
Investments, LLC’s (“Intrepid”) motion to expedite 
proceedings, finding that Intrepid: (i) had unjustifiably 
waited five months to file the motion; and (ii) was 
unable to demonstrate that it would be irreparably 
harmed in the absence of injunctive relief because its 
alleged harm – i.e., its failure to receive a payment 
pursuant to a promissory note – could be remedied by 
an award of money damages.

Sale of Corporate Assets
•	In Edgewater Growth Capital Partners LP v. H.I.G. 

Capital, Inc.,(142) Chancellor Strine rejected Edgewater 
Growth Capital Partners LP’s (“Edgewater”) challenge 
to the foreclosure sale of its former company, Pendum, 
to Pendum’s largest senior secured lender, H.I.G. 
Capital, Inc. (“HIG”), finding that the sale was 
commercially reasonable in all aspects. Shortly after 
Edgewater created Pendum, Pendum began to default 
on its agreements with creditors and ultimately became 
insolvent. Eventually, HIG purchased a majority of 
Pendum’s senior debt and, along with Pendum’s other 
secured lenders, refused to allow Edgewater to remain in 
control of Pendum. After a market check failed to secure 
a buyer, HIG sold Pendum at an open auction to one of 
HIG’s affiliates, which was the only bidder. Edgewater 
alleged that: (i) the sale process was commercially 
unreasonable and thus a violation of the Uniform 
Commercial Code; and (ii) HIG fraudulently conveyed 
Pendum’s assets to itself, interfered with Edgewater’s 
contracts, and breached its duties of loyalty and care. 
The court rejected Edgewater’s claims, holding that in 
view of the dire economic circumstances confronting 
Pendum, its sale was commercially reasonable and 
presented a “meaningful opportunity” for buyers  
other than HIG, including Edgewater, to bid for 
Pendum’s assets.

Settlements
•	In Forsythe v. ESC Fund Management Co. (U.S.) 

Inc.,(143) Vice Chancellor Laster reviewed and rejected 
a proposal to take over the litigation of a derivative 
action by objectors to a proposed settlement and 
approved the settlement instead. In August 2010, the 

141.  C.A. No. 8261-VCN, 2013 WL 494355 (Del. Ch. Feb. 8, 2013).
142.  C.A. No. 3601-CS, 2013 WL 749375 (Del. Ch. Feb. 28, 2013).
143.  C.A. No. 1091-VCL, 2013 WL 458373 (Del. Ch. Feb. 6, 2013). 
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court granted defendants’ summary judgment motion 
with respect to the largest portion of plaintiffs’ damages 
claims. Following a mediation, the parties agreed to 
settle the action, but the named plaintiffs subsequently 
joined a group of objectors in opposing the proposed 
settlement. In evaluating the proposed settlement, the 
court had found that it fell “within a range of fairness, 
albeit at the low end,” and made a conditional ruling in 
May 2012 that permitted the objectors to continue the 
litigation provided that they produced a proposal that 
protected the interests of the non-objecting plaintiffs. In 
reviewing the objectors’ proposal, the court noted that 
it was “not only concerned with economic rationality” 
but was also “concerned with reasonable terms and a 
resistance to disproportionate outcomes.” It concluded 
that, although the objectors’ proposal offered the 
potential for a greater recovery, the objectors had not 
carried their burden of demonstrating that the terms on 
which the litigation would proceed were reasonable. 
Accordingly the court denied the objectors’ motion to 
take over the case and finalized its earlier conditional 
order approving the settlement.

•	In In re Transatlantic Holdings Inc. Shareholders 
Litigation,(144) Chancellor Strine, in a bench ruling, 
rejected a disclosure-only settlement of a shareholder 
class action seeking to enjoin the merger of 
Transatlantic Holdings Inc. (“Transatlantic”) and 
Alleghany Corporation. Plaintiffs alleged that: (i) 
Transatlantic’s directors breached their fiduciary duties 
in connection with their approval of the merger; and 
(ii) Transatlantic’s preliminary proxy statement failed 
to provide sufficient information for the company’s 
stockholders to make an informed vote regarding 
whether to approve the merger. The parties reached a 
preliminary settlement pursuant to which Transatlantic 
agreed to supplement its proxy statement with additional 
disclosures in advance of the merger vote. The court, 
in rejecting the settlement, found that plaintiffs failed 
to show how the additional disclosures “would have 
been meaningful, would have been interesting, in any 
real way to someone voting on this transaction.” The 
court also concluded that the named plaintiffs were not 
adequate class representatives, noting that they held 
only a limited number of Transatlantic shares and either 
did not vote, or could not recall voting, for the merger. 
The court did not fault defendants for entering into the 
settlement, observing that defendants often face an 
“imponderable situation” in which “the cost of getting 

144.  C.A. No. 6574-CS, 2013 WL 1191738 (Del. Ch. March 8, 2013). 

rid of non-meritorious claims . . . exceeds settling by 
giving out information which . . . doesn’t possibly 
impair the vote.” 

Standing 
•	In Carsanaro v. Bloodhound Technologies, Inc., 

et al.,(145) Vice Chancellor Laster shed light on the 
interplay between derivative and direct claims, holding 
that plaintiffs had standing to bring a direct claim for 
dilution of their shares in Bloodhound Technologies, 
Inc. (“Bloodhound”) after the company’s merger had 
extinguished plaintiffs’ right to pursue that claim 
derivatively. Plaintiffs alleged that Bloodhound’s 
board of directors financed the company through 
self-interested and dilutive stock issuances, which 
plaintiffs did not learn of until after Bloodhound was 
sold to Verisk Health Inc. In their motion to dismiss, 
defendants asserted that because claims concerning 
equity dilution are ordinarily regarded as derivative 
in nature, plaintiffs lacked standing to sue. The court 
rejected this argument, explaining that, as set forth in 
Gentile v. Rossette,(146) where both the corporation and 
its stockholders suffer an injury, the shareholders may 
assert a claim directly against the corporation. While 
Gentile concerned stock dilution allegedly perpetrated 
by a controlling shareholder, the court found that the 
same analysis applied to self-interested transactions 
even in the absence of a controlling shareholder. 
Because “each financing challenged in the complaint 
was a self-interested transaction implicating the duty of 
loyalty and raising an inference of expropriation,” the 
court held that plaintiffs had standing to pursue their 
dilution claim directly. 

•	In In re Nine Systems Corporation Shareholders 
Litigation,(147) Vice Chancellor Noble refused to 
dismiss corporate dilution claims brought by former 
stockholders of Nine Systems Corporation (“NSC”) 
after NSC was acquired by Akamai Technologies, 
Inc. (“Akamai”), finding that plaintiffs had standing 
to pursue their claims directly instead of derivatively. 
Plaintiffs alleged that the three largest stockholders of 
NSC engaged in a series of self-dealing transactions 
in 2001 and 2002 that culminated in a recapitalization 
that unfairly diluted the minority stockholders’ equity 
and voting power. Plaintiffs discovered the alleged 
dilution in 2006, when they received notice that 

145.  C.A. No. 7301-VCL, 2013 WL 1091048, (Del. Ch. Mar. 15, 2013). 
146.  906 A.2d 91 (Del. 2006). 
147.  C.A. No. 3940-VCN, 2013 WL 771897 (Del. Ch. Feb. 28, 2013).
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Akamai was acquiring NSC, and brought this action 
after Akamai completed the acquisition. In evaluating 
defendants’ motion for summary judgment, the court 
considered whether plaintiffs had standing to pursue 
their dilution claims despite the intervening acquisition. 
The court explained that although dilution claims are 
usually derivative, under the Gentile exception, a 
derivative claim may also be pursued directly when a 
controlling shareholder or a “control group” extracts or 
expropriates a minority stockholder’s economic value 
and voting power. According to the court, there was 
sufficient evidence to support a “reasonable inference” 
that a control group consisting of stockholders 
collectively owning more than fifty percent of NSC’s 
equity had expropriated the minority shareholders’ 
value and voting power by working in conjunction to 
accomplish the recapitalization. The court thus held 
that plaintiffs’ dilution claims could be pursued directly. 
The court did, however, dismiss the claims brought by 
debt holders, finding that holders of debentures, bonds 
and warrants were not owned fiduciary duties and 
thus lacked standing to pursue claims associated with  
the recapitalization.
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