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Supreme Court holds that certification of securities class actions 
may rest on allegations—rather than proof—of materiality.

In several recent cases, the Supreme Court has examined a fundamental question relating to  
class actions:  To what degree should the class certification decision examine the merits of the 
claims?  This question was the subject of two important decisions in 2011, and it was addressed 
by the Supreme Court again last week.  In Amgen v. Connecticut Retirement Plans & Trust 
Funds, the Supreme Court held that plaintiffs in a securities class action can rely on the “fraud 
on the market” theory of reliance at the class certification stage without proving materiality, as 
long as materiality has been sufficiently alleged.   

Although this decision represents a procedural victory for the plaintiffs’ class action bar, its 
significance should be limited to securities fraud cases, rather than class actions more generally.  
Moreover, with pleadings-stage dismissals of securities class actions on the rise since 2005, 
particularly in the Second Circuit (where more securities class actions were filed in 2012 than 
anywhere else and which, prior to Amgen, allowed defendants to attack materiality in order to 
defeat certification), the decision’s ultimate impact – even in the realm of securities litigation 
– may be more muted than some commentators have suggested.   Finally, there is at least some 
suggestion that the “fraud-on-the-market” theory itself may be living on borrowed time.

Background
The element of “reliance” often poses a major hurdle to class certification.  Outside the context 
of federal securities class actions, reliance is a classic individual issue, requiring proof about 
what each plaintiff actually considered in making the relevant decision.  For federal securities 
fraud claims, however, the Supreme Court has recognized a presumption of reliance under 
certain circumstances.  In Basic v. Levinson, the Court held that in an efficient market, a 
purchaser or seller of securities is entitled to rely on the market price as reflecting all material 
public information.  If there was a “fraud on the market,” then all purchasers and sellers 
are presumptively affected by it in the same way.  Basic was based on the “efficient market 
hypothesis”—that is, the theory that in such a market, all material information is immediately 
assimilated and reflected in the stock price.   So, when Basic applies, the element of reliance may 
be presumed and no longer stands in the way of class certification.  Significantly, materiality is 
both an independent element of a securities fraud claim and a critical component of the fraud-
on-the market presumption.

Procedural History
In Amgen, the defendants challenged class certification by arguing, among other things, that 
the plaintiffs could not prove that the alleged misstatements were “material.”  As a result, the 
defendants contended, the plaintiffs had not established a “fraud on the market” and were 
not entitled to claim Basic’s presumption of reliance for purposes of class certification.  The 
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Ninth Circuit rejected this argument, holding that materiality, as 
an element of the cause of action itself, need not be proven until 
the case reaches the merits stage.  Citing a split between the First, 
Second, and Fifth Circuits (which generally held that materiality 
could be considered at the class certification stage) and the Third, 
Seventh, and Ninth (which generally held that it could not), 
Amgen petitioned for certiorari. 

The Decision
In a decision issued on February 27, 2012, the Supreme Court 
affirmed.  Justice Ginsberg, writing for the six-judge majority, 
began where Wal-Mart Stores, Inc. v. Dukes (2011) left off.  In Wal-
Mart, the Court held that Rule 23’s predominance requirement 
– that common questions predominate over individualized issues 
– is a “rigorous” analysis that requires at least some consideration 
of the merits.  In Amgen, however, the Court concluded that 
considering materiality at the time of class certification goes 
too far.  Materiality, the Court reasoned, can be decided based 
on objective evidence, so it is a common legal issue that can 
be proven classwide.  Moreover, a failure to prove materiality 
would not mean the difference between a class action and an 
individual action; it would mean the difference between liability 
and dismissal.  As a result, “proof of materiality is not required to 
establish that a proposed class is ‘sufficiently cohesive to warrant 
adjudication by representation’—the focus of the predominance 
inquiry under Rule 23(b)(3).”  According to the Court, “even a 
definitive rebuttal on the issue of materiality would not undermine 
the predominance of questions common to the class.” 

The Court also rejected Amgen’s argument that because class 
certification often results in in terrorem settlements, the materiality 
issue should, as a matter of public policy, be decided at the class 
certification stage.  According to the Court, Congress acted to 
address perceived abuses in federal securities class actions by 
enacting the PSLRA and SLUSA and opted not to legislatively 
reject the fraud-on-the-market theory of reliance.

Justice Thomas wrote the primary dissent, in which Justices 
Kennedy and Scalia joined.  The dissent sharply criticized the 
majority for “eliminating materiality as one of the predicates of 

the fraud-on-the-market theory”—reasoning that if fraud-on-
the-market is to serve as the basis for common liability, then the 
plaintiffs must show all of its prerequisites, including materiality.

Takeaways
In the near term, now that Amgen has foreclosed the argument 
that materiality is a component of the fraud-on-the-market 
presumption that can be challenged at the class certification stage, 
defendants in federal securities class actions who do not prevail 
on a motion to dismiss may face increased pressure to settle such 
cases at an early juncture, at least in those circuits that previously 
permitted such challenges.  

By its nature, however, the impact of this decision should be limited 
to claims of fraud under the federal securities laws.  Although 
plaintiffs have often attempted to import the concept of fraud-on-
the-market into other types of fraud claims, courts have resisted 
that effort, limiting the concept to publicly traded securities—the 
market from which the “efficient market hypothesis” emerged.  
Because Amgen is focused specifically on the fraud-on-the-market 
theory, it should not impact the level of proof required for class 
certification in other kinds of fraud cases.

Moreover, it is not clear whether the fraud-on-the-market theory 
will survive much longer even for claims of securities fraud.  
Justice Alito concurred in the majority opinion but wrote separately 
to point out that “the petitioners did not ask us to revisit Basic’s 
fraud-on-the-market presumption,” noting (as the dissenters did) 
that “more recent evidence suggests that the presumption may rest 
on a faulty economic premise.”  Thus, at least four of the nine 
sitting justices may be willing to revisit Basic itself.
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