
BEIJING

CHARLOTTE

CHICAGO

GENEVA

HONG KONG

HOUSTON

LONDON

LOS ANGELES

MOSCOW

NEW YORK

NEWARK

PARIS

SAN FRANCISCO

SHANGHAI

WASHINGTON, D.C.

www.winston.com

These materials have been prepared by Winston & Strawn LLP for informational purposes only. These materials do not constitute legal advice and 
cannot be relied upon by any taxpayer for the purpose of avoiding penalties imposed under the Internal Revenue Code. Receipt of this information does 
not create an attorney-client relationship. No reproduction or redistribution without written permission of Winston & Strawn LLP. 

© 2013 Winston & Strawn LLP

Litigation Practice

FEBRUARY 2013

Supreme Court Argument Alert: Bowman v. Monsanto Co.

The Supreme Court heard oral argument on February 19, 2013 in Bowman v. Monsanto Co., a 
case that considers how the doctrine of “patent exhaustion” applies to inventions involving self-
replicating technologies. At issue in Bowman is whether a patent holder has the right to prevent 
the purchaser of a patented article from using the invention in a way that results in making 
additional copies of the patented invention. The question has potentially broad implications in 
a variety of industries, including agriculture, biotechnology and computer software. 

The case arose from the activities of Indiana farmer Victor Hugh Bowman, who initially 
purchased patented, herbicide-resistant Roundup Ready® soybeans, and entered into a 
contract in which he agreed not to save and replant any seeds from his harvest. In an attempt 
to circumvent that restriction, Mr. Bowman proceeded to buy from a grain elevator a mixture 
of seeds, which contained predominantly the patented Roundup Ready® trait. Mr. Bowman 
contended that his purchase of these seeds “exhausted” Monsanto’s patent rights, thus allowing 
him to plant and harvest additional generations of the patented seeds. The district court rejected 
Mr. Bowman’s argument that the doctrine of patent exhaustion prevented Monsanto from 
claiming infringement, and the Federal Circuit affirmed.

In oral argument last Tuesday, several Supreme Court justices expressed sentiments favoring 
patent holders’ rights to prevent purchasers from making additional copies of patented 
technologies. Chief Justice Roberts questioned at the outset, “Why in the world would anybody 
spend any money to try to improve the seed if as soon as they sold the first one anybody could 
grow more and have as many of those seeds as they want?” Justice Breyer observed: “[T]here 
are certain things that the law prohibits. And what it prohibits here is making a copy of the 
patented invention.” Justice Sotomayor pointed out that “[t]he Exhaustion Doctrine permits 
you to use the good that you buy. It never permits you to make another item from that item 
you bought.” 

A ruling is expected by the end of June, 2013.
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