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Delaware Court Revisits “Don’t Ask, Don’t Waive” Standstills

For the second time in a matter of weeks, the Delaware Court of Chancery has addressed 
the legality of “don’t ask/don’t waive” standstill provisions, which could have the effect of 
precluding losing bidders in an auction from making a topping bid after a merger agreement 
is signed with the winning bidder but before it is approved by shareholders. By way of 
background, don’t ask/don’t waive provisions are often inserted into standstill agreements 
to prevent bidders from asking targets to waive standstill provisions except at the target’s 
invitation. These provisions are seen as enabling targets to conduct orderly auctions and to force 
bidders to put their best bids on the table early in the process. Merger agreements may preclude 
targets from waiving don’t ask/don’t waive provisions, and thus can place the decision to allow 
other bidders to make topping bids in the hands of the winning bidder, which is obviously 
unlikely to allow the target to re-open the auction it just fought hard to win. In each of these 
cases, the Delaware Court of Chancery objected to how the provisions were used, imposed 
remedial relief and provided valuable insight into how they should be used in the future.  

As we discussed in a prior Briefing1, on November 27 the Chancery Court in In re Complete 
Genomics2, Inc. Shareholder Litigation enjoined a don’t ask/don’t waive provision because it 
could limit the ability of the target board that had signed a merger agreement from receiving 
information relevant to its recommendation to shareholders about whether to vote for the merger 
or to tender shares into a tender offer made pursuant to the merger agreement. Revisiting the 
issue on December 17 in Ancestry.com, Inc. Shareholders Litigation3, the Chancery Court 
required the target to supplement its proxy statement to disclose to its shareholders that the 
standstill agreements it had signed with unsuccessful bidders potentially barred those bidders 
from making bids superior to the bid on which the shareholders were voting.  

In making its ruling, the court in Ancestry.com made important observations about how such 
provisions should be used in the future. First, the court emphasized that, although don’t ask/
don’t waive provisions are not invalid per se, they are a powerful bargaining tool in public 
company auctions and their improper use may result in a violation of the target board’s duty of 
care. Second, the court said that key to satisfying the duty of care in these cases is for the board 
of directors, management, and the financial advisors of the target to use them thoughtfully— 
understanding and appreciating that such provisions could preclude the target’s shareholders 
from receiving higher bids after the auction is over and a merger agreement is signed. The 
court in Ancestry.com said that the way the provision was used was troublesome because the 
target’s “board was not informed of the potency of the clause” and that the target’s CEO and 
bankers did not appear even to be aware that it was contained in the agreements the company 

1  See our Corporate Practice Briefing entitled “Delaware Court Enjoins ‘Don’t Ask/Don’t Waive’ Standstill Provision” 
(December 2012).

2  C.A. No. 7888-VCL (Del. Chancery Nov. 27, 2012) (transcript ruling).

3 C.A. No 7988-CS (Dec. 17, 2012) (transcript ruling).
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had signed.4 Finally, the court noted that when don’t ask/don’t 
waive provisions are in effect, the target’s proxy statement should 
disclose that fact to shareholders and advise the shareholders 
that they may preclude a bidder that lost in the auction from re-
surfacing with a topping bid.  

Genomics and Ancestry.com illustrate the importance of care in 
adding don’t ask/don’t waive provisions to standstill agreements 
and in allowing them to remain in effect after a merger 
agreement is signed. These cases suggest that don’t ask/don’t 
waive provisions will most likely survive judicial scrutiny if (1) 
they are deliberately and carefully deployed by a target board 
as a “gavel” to extract the highest possible bids from auction 
participants before awarding the deal to the winning bidder and 
(2) appropriate consideration is given to the need to disclose their 
use to shareholders. Overall, the Chancery Court’s recent focus 
on don’t ask/don’t waive provisions indicates that in the future 
whether and how these provisions are used and disclosed will be 
important factors in deciding whether a target’s board of directors 
has satisfied its Revlon duty to use all efforts to obtain the highest 
price reasonably available for the target company.  

We expect to hear more about these provisions in the future as the 
market grapples with the practical implications of these decisions.  
Sometimes standstill provisions expire when a merger agreement 
is signed. Agreements in this form do not present the concerns 
raised in Complete Genomics and Ancestry.com, because they 
do not prevent unsuccessful bidders from making higher offers 
later on. On the other hand, standstill provisions that survive 
indefinitely may present these concerns. Because they are signed 
at the very beginning of the auction process public company 
before negotiations have begun, it is not readily apparent how 
they would serve the “gavel” function required by the court in 
Ancestry.com. Perhaps one way is for standstill agreements in 
this form to provide that the target unilaterally may de-activate 
the don’t ask/don’t waive provisions when the auction has run its 
course if its board and its advisors do not believe that the bidders 
have put their best bids on the table. As an alternative, when the 
target feels it has done all it can to extract the winning bidder’s 
highest possible price, it could agree with the winning bidder not 
to waive these provisions in the standstill agreements signed by 

the unsuccessful bidders. These measures may enable the target 
to establish that the don’t ask/don’t waive provision played a key 
role in helping the target obtain the best price reasonably available 
for its stockholders.

4 Id. at 24-25.
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