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Who Can Take Part in Arbitration Proceedings Under Swiss Law?

The Swiss Supreme Court, the sole appellate court for arbitral awards rendered in Switzerland, is 
known to avoid unnecessary intervention in the arbitral process and favor the validity of arbitration 
agreements. This has been again underlined by a recent decision of this Court concerning the 
capacity to be a party in arbitration proceedings.

Under Swiss law, the conditions pertaining to capacity to be a party in arbitration proceedings are 
not provided under the Swiss arbitration law (Articles 176 to 194 of the Swiss Private International 
Law Act), and have thus been specified by the Supreme Court. The Court has held that capacity is 
determined according to conditions set forth by the law of the place of domicile for persons, and by 
the law of the place of incorporation for companies.

Capacity to be a party in arbitration proceedings has proven to be a difficult question when a party 
becomes insolvent. In 2008, in the context of the challenge of a preliminary award rendered in a 
dispute opposing Vivendi to Elektrim (31 March 2009, 4A_428/2008), the Swiss Supreme Court 
upheld the award of an arbitral tribunal seated in Switzerland that had declined jurisdiction over 
Elektrim, one of the respondents, after it had been declared bankrupt in Poland. The award and the 
Supreme Court’s decision relied heavily upon a provision of the Polish Bankruptcy Code, providing 
that any arbitration clause concluded by the bankrupt loses its legal effect as of the date bankruptcy 
is declared, and that any pending proceedings be discontinued.

Swiss commentators heavily criticized this decision and underlined at the time the necessity to limit 
this decision to the specificities of this case. The main criticism of the decision was the fact that the 
Polish Bankruptcy Code provision should have been analyzed as an issue pertaining to the validity 
of the arbitration agreement rather than as one of capacity. Had the issue been examined under the 
angle of the validity of the arbitration agreement, because of the principle of favor validitatis under 
Swiss law according to which favor should be given to the upholding of arbitration agreements, the 
arbitral tribunal should not have declared itself incompetent, and the Supreme Court should not have 
confirmed its award.

In a recent decision rendered by the Swiss Supreme Court, the Court had taken the opportunity 
of another preliminary award involving a foreign bankrupt party and confirmed that the Elektrim 
decision was not to be taken as a general precedent. The dispute opposed a Portuguese to a Chinese 
company. The Portuguese company became bankrupt and liquidation proceedings were commenced; 
shortly thereafter, the Chinese company started arbitration proceedings.
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Although Portuguese bankruptcy law contained a provision fairly similar to that of Polish bankruptcy law relied upon in Elektrim, the 
Supreme Court analyzed this question, this time around, from the point of view of the validity of the arbitration agreement, and held that 
even if an insolvent is barred under Portuguese law to take part in arbitration proceedings seated in Portugal, its insolvency does not bar 
it from being a party in arbitration proceedings seated in Switzerland.

This decision strengthens the position of Switzerland as an important hub for arbitration, with an appellate court aware of the challenges 
facing this domain and willing to review and amend its opinion to improve the foreseeability of arbitration proceedings in Switzerland.
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