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The Delaware Supreme Court and Delaware Court of Chancery are generally 
regarded as the country’s premier business courts, and their decisions 
carry significant influence over matters of corporate law throughout the 
country, both because of the courts’ reputation for unsurpassed expertise in 
the field and because the vast majority of public companies in the United 
States are incorporated in Delaware and, governed by its substantive law. 
Accordingly, Delaware’s corporate jurisprudence provides critical guidance 
to corporations, alternative entities and practitioners in evaluating corporate 
governance issues and related matters. 

Each calendar quarter, the Delaware Quarterly analyzes and summarizes key 
decisions of the Delaware courts on corporate and commercial issues, along 
with other significant developments in Delaware corporate law. 

The Delaware Quarterly is a source of general information for clients 
and friends of Winston & Strawn, LLP, which is also contemporaneously 
published in the Bank and Corporate Governance Law Reporter. It should 
not be construed as legal advice or the opinion of the Firm. For further 
information about this edition of the Delaware Quarterly, readers may contact 
the Editors, the Authors, or any member of the Advisory Board listed at the 
end of this publication, as well as their regular Winston & Strawn contact.
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Delaware Quarterly: 
October–December 2012
By Jonathan W. Miller, Matthew L. DiRisio, Jill K. 
Freedman, Louis A. Russo, George M. Mustes, Joel 
Wertheimer and Rebecca L. Seif

The Delaware courts finished the year in a typically busy 
fashion. Among the more significant rulings in the final 
quarter of 2012 was the Court of Chancery’s decision in 
Feeley v. NHOCG, LLC(1) declining to dismiss counterclaims 
for breach of fiduciary duties against the managing member 
of a limited liability company in connection with alleged 
mismanagement and diversion of business opportunities. In 
so holding, Vice Chancellor Laster made clear the Chancery 
Court’s view that, absent an express contractual limitation 
in a governing operating agreement, the Delaware Limited 
Liability Company Act imposes “default” fiduciary duties 
on managing members and controllers of limited liability 
companies akin to those owed by the officers and directors 
of Delaware corporations. The ruling is particularly 
noteworthy coming on the heels of the Delaware Supreme 
Court’s decision earlier in the quarter in Gatz Properties v. 
Auriga Capital,(2) in which it: (i) expressly characterized the 
existence of default fiduciary duties in the LLC context as an 
open issue under Delaware law; and (ii) sharply criticized the 
Court of Chancery for unnecessarily reaching the issue. Yet, 
notwithstanding the high court’s admonition, the Chancery 
Court in Feeley relied on its own considerable precedent – 
including Chancellor Strine’s underlying opinion in Gatz – as 
“persuasive reasons to apply fiduciary duties by default to the 
manager of a Delaware LLC.”(3) 

The Court of Chancery also announced a number of significant 
modifications to its Rules and Practitioner Guidelines 
concerning: (i) the treatment of confidential information in 
pleadings and other court filings; (ii) practice and procedures 
involving electronically stored information (“ESI”) in the 
discovery context; and (iii) the court’s discovery guidelines 
and best practices. These new rules and guideline changes 
went into effect on January 1, 2013, and practitioners will 
want to pay close attention to them. 

1.  C.A. No. 7304-VCL, 2012 WL 5949209 (Del. Ch. Nov. 28, 2012).
2.  Gatz Properties, LLC v. Auriga Capital Corp., No. 148, 2012, 2012 WL 

5425227 (Del. Nov. 7, 2012).
3.  Feeley, 2012 WL 5949209, at *10.

All of these developments are discussed in greater detail 
below, followed by synopses of other recent decisions 
issued by the Delaware courts across a broad range of 
corporate governance topics, including: various additional 
issues involving alternative entities; attorneys’ fees; books 
and records actions; class actions; contract disputes; deal 
protection devices; e-discovery; fiduciary duties; multi-forum 
litigation; indemnification; jurisdiction; various issues of 
Delaware practice and procedure; preliminary injunctions 
and temporary restraining orders; sanctions; settlements; and 
tortious interference claims.

Feeley v. NHOCG, LLC
On November 28, 2012, the Delaware Court of Chancery 
in Feeley v. NHOCG, LLC(4) denied a motion to dismiss 
counterclaims for breach of “default” fiduciary duties against 
the managing member of a limited liability company (“LLC”) 
in connection with alleged mismanagement and diversion of 
business opportunities, notwithstanding the ongoing debate 
over the existence of such duties absent express contractual 
adoption in an LLC’s operating agreement. 

Uncertainty Under Delaware Law Regarding “Default” 
Fiduciary Duties In LLCs And The Delaware Supreme 
Court’s Decision In Gatz

Unlike Delaware corporations, whose officers and directors 
are subject to well-established, nonwaivable fiduciary duties 
of care and loyalty to stockholders, LLCs and other alternative 
entities, as creatures of contract, enjoy flexibility in defining 
their members’ duties in the LLC’s governing documents (e.g., 
operating agreements). In that regard, the Delaware Limited 
Liability Company Act (the “LLC Act”)(5) allows an LLC 
to contractually: (i) adopt fiduciary duties identical to those 
imposed on corporate officers and directors; (ii) expand or 
limit the scope of fiduciary duties; or (iii) eliminate fiduciary 
duties entirely. What remains unclear, and has generated 
significant debate in recent years, is whether – and, if so, to 
what extent – LLC managers are subject to “default” fiduciary 
duties where the governing agreement is silent on the topic. 

The Delaware Court of Chancery has long held that, absent 
an express provision in an LLC’s operating agreement to the 
contrary, managing members and controllers of LLCs are 

4.  C.A. No. 7304-VCL, 2012 WL 5949209 (Del. Ch. Nov. 28, 2012).
5.  6 Del. C. § 18-101, et seq.
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subject to default fiduciary duties of care and loyalty under 
the LLC Act. Although the Delaware Supreme Court has 
never ruled on the issue, its current Chief Justice has appeared 
to endorse the opposite view in legal commentary, i.e., that 
“Delaware courts should analyze mutually bargained-for LLC 
agreements … without any application of default fiduciary 
duties, even if the parties have not specifically provided for 
the elimination of fiduciary duties.”(6) 

Inter-Judiciary Tensions Escalate With The Gatz Case

Notwithstanding the Chief Justice’s views, the Court of 
Chancery has been steadfast in imposing default fiduciary 
duties under the LLC Act and, earlier this year, provided 
perhaps its most comprehensive analysis of the issue to date 
in Auriga Capital Corp. v. Gatz Properties, LLC.(7) In Gatz, 
the minority members of Peconic Bay, LLC (“Peconic”) – a 
Delaware LLC formed to develop and operate a golf course 
– brought claims against Peconic’s manager and controlling 
member, Gatz Properties, LLC (“Gatz”), for, inter alia, 
breach of fiduciary duties. Plaintiffs alleged that Gatz (and 
its individual controller, William Gatz) wrongfully squeezed 
out the minority members and acquired Peconic for its own 
benefit by: (i) sabotaging the sale and marketing process; and 
(ii) misleading the LLC’s minority members regarding the 
status of negotiations. The Court of Chancery agreed, finding 
Gatz liable for breach of both the fiduciary duties adopted in 
Peconic’s operating agreement and “default” fiduciary duties 
of LLC controllers. 

On November 7, 2012, the Supreme Court rendered its 
decision on appeal. While the Court affirmed the ruling as 
to Gatz’s breach of contractual fiduciary duties (see Gatz 
summary below), it was sharply critical of the Court of 
Chancery’s reliance on – and extensive discussion of – default 
fiduciary duties under the LLC Act, characterizing the decision 
to reach the issue as “improvident and unnecessary” because 
“the dispute over whether fiduciary standards apply could 
be decided solely by reference to the LLC Agreement.”(8) 
Similarly (although arguably not necessary to its ruling), the 

6. See, e.g., Freedom of Contract and Default Contractual Duties in the 
Delaware Limited Partnerships and Limited Liability Companies, 
46 Am. Bus. L.J. 221, 223-224 (2009); accord Judicial Scrutiny of 
Fiduciary Duties in Delaware Limited Partnerships and Limited 
Liability Companies, 32 DeL. J. Corp. L. 1 (2007) (managers of 
Delaware LLCs should not owe traditional fiduciary duties absent 
express agreement in LLC agreement). 

7. 40 A.3d 839 (Del. Ch. 2012), aff’d sub nom., 2012 WL 5425227.
8. Auriga, 2012 WL 5425227, at *9.

Court went out of its way to emphasize that the existence of 
default fiduciary duties in the LLC context remains an open 
question under Delaware law:

[T]he merits of the issue whether the LLC statute 
does—or does not—impose default fiduciary duties 
is one about which reasonable minds could differ. 
Indeed, reasonable minds arguably could conclude 
that the statute—which begins with the phrase, “[t]
o the extent that, at law or in equity, a member or 
manager or other person has duties (including 
fiduciary duties)”—is consciously ambiguous. That 
possibility suggests that the “organs of the Bar” (to 
use the trial court’s phrase) may be well advised to 
consider urging the General Assembly to resolve any 
statutory ambiguity on this issue.(9)

At a minimum, the Supreme Court’s observation suggests that 
it shares the Chief Justice’s skepticism with respect to default 
fiduciary duties under the LLC Act. 

The Court Of Chancery’s Decision In Feeley

The Court of Chancery’s next opportunity to address the issue 
came exactly three weeks later in Feeley, which involved a 
real estate development venture formed in January 2010 as 
a Delaware LLC (Oculus Capital Group, LLC (“Oculus”)). 
Oculus had two members: (i) AK-Feel LLC (“AK-Feel”), 
whose individual controller was plaintiff Christopher Feeley; 
and (ii) defendant and counterclaim plaintiff NHAOCG LLC 
(“NHA”), which consisted of entities controlled by three 
outside investors. While each of Oculus’ members held a 
50% ownership interest, Oculus’ operating agreement (the 
“Operating Agreement” or “OOA”) appointed AK-Feel as the 
LLC’s manager, responsible for day-to-day oversight of the 
business. 

Within two years of formation, the parties’ relationship soured, 
culminating in NHA’s attempt to terminate its relationship with 
Feeley and take over Oculus. Feeley and AK-Feel originally 
commenced suit to block that takeover. After a stipulation 
resolving several control-related issues and a series of rulings 
by the court, the remaining disputes centered around NHA’s 
counterclaims, which included: (i) breach of the Operating 
Agreement against AK-Feel; (ii) aiding and abetting those 
breaches against Feeley; and (iii) breach of “default” fiduciary 

9.  Id. at *10 (emphasis in original) (citations omitted).
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duties and negligence against both.(10) In support of its 
counterclaims, NHA alleged, in pertinent part, that AK-Feel 
and Feeley mismanaged the business through gross negligence 
and/or willful misconduct – by, among other things, failing 
to consummate a potential real estate deal referred to as the 
“Gatherings” transaction – and usurped and diverted from 
Oculus various real estate investment opportunities relating 
to student housing.(11) AK-Feel and Feeley moved to dismiss 
and/or stay all but one of the counterclaims.(12) 

Breach Of Contract/Aiding And Abetting Claims
NHA alleged that AK-Feel breached the Operating Agreement 
by: (i) acting with gross negligence in failing to complete 
the Gatherings transaction; (ii) engaging in self-dealing by 
usurping opportunities rightfully belonging to Oculus; and 
(iii) failing to perform a host of other “obligations pursuant 
to the [OOA],” including submitting an annual budget.(13) 
Because AK-Feel chose to answer the allegations relating to 
the Gatherings transaction, only the latter two claims were at 
issue on the motion. Of those, only the claim for failure to 
submit a budget – presumed true on a motion to dismiss – 
survived.

The court dismissed the self-dealing/usurpation claim 
on the ground that the Operating Agreement, on its face, 
imposed no contractual duty on AK-Feel to present business 
opportunities to Oculus. Rather, the operative language in 
the OOA bound only NHA to “refer to the Company any 
investment opportunity in multifamily housing or student 

10. Feeley, 2012 WL 5949209, at *4. NHA also sought a declaratory 
judgment that: (i) it was permitted to unilaterally cease “business 
operations” of Oculus; and (ii) its liability in those circumstances 
would be limited to potential severance payments. The court denied the 
request as contrary to the plain language of the Operating Agreement 
and dismissed the counterclaim. Id. at *18-23. 

11.  Id. at *3-4.
12.  Id. at *3. As a threshold matter, Feeley argued that the counterclaims 

asserted against him individually – i.e., aiding and abetting AK-Feel’s 
breach of the Operating Agreement, negligence and breach of default 
fiduciary duties – should be stayed pursuant to a mandatory arbitration 
provision in a separate employment contract entered into between 
Feeley and Oculus. The court agreed only with respect to the default 
fiduciary duty claim, since that claim was arguably asserted against 
Feeley in his capacity as Oculus’ President and CEO. Id. at *4. The 
court refused to stay the remaining claims, for aiding and abetting and 
negligence, because they were not dependent on the contract containing 
the arbitration provision, i.e., both claims “would exist and could be 
brought even if Feeley had never signed the Employment Agreement.” 
Id. (citing Parfi Holdings AB v. Mirror Image Internet, Inc., 817 A.2d 
149, 155-57 (Del. 2002)). 

13.  Id. at *5.

housing identified by or presented to NHA or its members.”(14) 
AK-Feel undertook no parallel obligation. Instead, AK-Feel 
agreed only: (i) to manage Oculus; and (ii) not to pursue any 
investment opportunities except those NHA declined for 
Oculus.(15) Since NHA alleged only that “Feeley has developed 
investment opportunities through entities other than AK-Feel 
and Oculus,” it failed to state a claim against AK-Feel.(16) 

In a less-publicized but potentially significant portion of the 
opinion, the court declined to dismiss the aiding and abetting 
claims against Feeley relating to the failed Gatherings 
transaction, notwithstanding Delaware law’s general non-
recognition of aiding and abetting claims in the contract 
setting. Specifically, Vice Chancellor Laster allowed the claim 
to proceed under Gotham Partners, L.P. v. Hallwood Realty 
Partners, L.P.,(17) in which the Delaware Supreme Court held 
a general partner’s individual controllers liable for aiding and 
abetting the general partner’s breach of contractually-adopted 
fiduciary duties.(18) Applying the same logic to LLCs, the court 
held that Feeley, as AK-Feel’s managing member and sole 
decision-maker, knowingly participated in the contractual 
breaches of duty and could be held liable on an aiding and 
abetting theory.(19) 

Default Fiduciary Duties Under The LLC Act
Unlike the agreement at issue in Gatz, the Oculus Operating 
Agreement did not contractually adopt or otherwise define its 
members’ fiduciary duties – thus forcing the court to confront 
head-on the existence of default fiduciary duties under the LLC 
Act. In doing so, and ultimately preserving the counterclaim 
for breach of default fiduciary duties, Vice Chancellor Laster 

14.  Id.
15.  Id. 
16. Id. As to the remaining breach of contract allegations, the court 

summarily dismissed all but the failure to submit a 2012 budget as 
conclusory and unsupported by any plead facts.

17.  817 A.2d 160, 172 (Del. 2002).
18.  “[W]here a corporate General Partner fails to comply with a contractual 

standard [of fiduciary duty] that supplants traditional fiduciary duties, 
and the General Partner’s failure is caused by its directors and controlling 
stockholder, the directors and controlling stockholder remain liable.” 
Feeley, 2012 WL 5949209, at *6 (quoting Gotham Partners, 817 A.2d 
at 173). 

19.  Notably, the court preserved the claim even though the Operating 
Agreement itself did not define governing fiduciary duties – a key 
underpinning of the Gotham case – or appear to bar gross negligence 
or even willful misconduct with respect to the failed Gatherings 
transaction. The court reasoned that by answering that component of 
the contract claim, AK-Feel and Feeley had conceded that such conduct 
was prohibited by the Operating Agreement. Id. at *7.



Winston & Strawn LLP    |    5Delaware Quarterly

draws liberally from Chancellor Strine’s reasoning in the 
criticized portion of the Gatz opinion:

As the Delaware Supreme Court recognized in 
Gatz, the long line of Chancery precedents holding 
that default fiduciary duties apply to the managers 
of an LLC are not binding on the Supreme Court, 
but are appropriately viewed as stare decisis by 
this Court. Although the Delaware Supreme Court 
determined that the Chancellor should not have 
reached the question of default fiduciary duties, his 
explanation of the rationale for imposing default 
fiduciary duties remains persuasive, at least to me. 
In citing the Chancellor’s discussion I do not treat it 
as precedential, but rather afford his views the same 
weight as a law review article, a form of authority the 
Delaware Supreme Court often cites.(20)

The Vice Chancellor provided several bases for the court’s 
conclusion:

•	Section 18-1104 of the LLC Act contemplates the 
existence of equitable fiduciary duties by providing that 
“[i]n any case not provided for in this chapter, the rules 
of law and equity . . . shall govern.”(21)

•	The plain language and history of Section 18-1101(c) 
– which permit LLCs to restrict or enhance traditional 
fiduciary duties as they see fit – support the existence 
of default fiduciary duties: “[t]o the extent that, at law 
or in equity, a member or manager or other person has 
duties (including fiduciary duties) to a limited liability 
company or to another member . . . [such] duties may be 
expanded or restricted or eliminated by provisions in the 
limited liability company agreement.”(22) Absent default 
fiduciary duties, the court reasoned, “there would be 
nothing for the operating company agreement to expand, 
restrict, or eliminate.”(23) 

20.  Id., at *8 (citations omitted).
21.  6 Del. C. § 18-1104. 
22.  Id. § 18-1101(c) (emphasis added).
23. Feeley, 2012 WL 5949209, at *9. Vice Chancellor Laster was not 

persuaded that the introductory phrase “to the extent” created an 
ambiguity or constituted a concession by the drafters that no such duties 
existed; instead, he read it as acknowledging the differences amongst 
types of members, i.e., controlling or managing members versus 
passive members. The court analogized to Section 18-1101(c)’s parallel 
provision in the Delaware Limited Partnership Act (“LP Act”), which 
contains the same introductory phrase to account for the dichotomy 
between general partners, who always owe default fiduciary duties, and 
passive limited partners who only owe such duties if actively involved 

•	Reference to the LLC Act’s predecessor, the LP Act, 
illustrates the importance of default fiduciary duties as an 
equitable “gap-filler.” Like the LP Act, “where fiduciary 
duties are an important part of the entity landscape,” the 
LLC Act permits for operating agreements to be formed 
orally. “For the LLC Act to take the same approach 
suggests that the General Assembly assumed that a 
similar backdrop of default fiduciary duties would be 
available to fill the potentially considerable gaps in the 
parties’ agreement.”(24)

The Vice Chancellor subsequently rejected the managers’ 
argument that the Operating Agreement eliminated default 
fiduciary duties by exculpating members for monetary liability 
in connection with certain fiduciary breaches. In the court’s 
view, excluding monetary damages for fiduciary breaches 
does “not limit or eliminate fiduciary duties as authorized 
by Section 1101(c),” which requires such limitation or 
elimination to be unambiguous.(25) 

In sum, while the Court of Chancery acknowledged the 
Supreme Court’s admonishment (and ultimate authority), it 
nevertheless reaffirmed and amplified its prior holdings to the 
effect that the LLC Act imposes default fiduciary duties on 
LLC managers and controllers:

The high court indisputably has the power to determine that 
there are no default fiduciary duties in the LLC context. 
To date, the Delaware Supreme Court has not made that 
pronouncement, and Gatz expressly reserved the issue. Until 
the Delaware Supreme Court speaks, the long line of Court 
of Chancery precedents and the Chancellor’s dictum provide 
persuasive reasons to apply fiduciary duties by default to 
the manager of a Delaware LLC. As the managing member 
of Oculus, AK–Feel starts from a legal baseline of owing 
fiduciary duties.(26)

Negligence Claims
NHA also brought negligence claims against both AK-
Feel and Feeley in connection with the failed Gatherings 
transaction.(27) As to the former, the Vice Chancellor found 
the claim redundant of the default fiduciary duties claim 
(which itself had alleged a surviving breach of the duty of 

in managing the partnership. 
24.  Id. at *10 (citations omitted).
25.  Id. at *12.
26.  Id. at *10.
27.  Id. at *2.
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care claim).(28) The court rejected the negligence claim against 
Feeley, however, under the doctrine of corporate separateness. 
It did so because the claim against Feeley was brought against 
him not as the “actual manager of Oculus” but rather as an 
individual in control of AK-Feel – and AK-Feel’s separate 
legal existence bars a duty of care claim against Feeley in 
his individual capacity under Delaware law.(29) While the 
court acknowledged its prior willingness in In re USACafes, 
L.P. Litigation(30) to forego a strict application of corporate 
separateness and impose fiduciary duties on those actually in 
control of an entity, it distinguished USACafes as extending 
only to duty of loyalty claims, not those for gross negligence 
(i.e., duty of care).

Practical Implications

The Court of Chancery’s decision in Feeley bolsters a 
considerable body of Court of Chancery precedent that 
managers and controllers of LLCs will be subject to default 
fiduciary duties absent an express contractual provision to 
the contrary. And certainly the Court of Chancery appears 
ready to enforce that principle unless and until the Supreme 
Court confronts the issue directly. Nevertheless, the Supreme 
Court’s apparent skepticism – as reflected in Gatz – suggests 
that neither Feeley nor any other Court of Chancery decision 
will be the final word in this area and that silence in an LLC 
agreement runs the risk that the managers and controllers will 
ultimately be deemed to owe no fiduciary duties at all. 

So long as the issue remains in flux, LLC members that want 
to subject the LLC’s managers or controllers to fiduciary 
duties would be wise to negotiate and adopt express language 
in the entity’s operating agreement that both: (i) agrees and 
acknowledges that such fiduciary duties exist and apply; and 
(ii) clarifies their intended scope. (Obviously, to the extent that 
the parties envision a set of operative duties different from 
those undertaken by corporate directors, those differences – 
whether in the nature of expansion or restriction – should be 
carefully spelled out.) 

28.  Id. at *14.
29.  Id.
30. 600 A.2d 43 (Del. Ch. 1991). In that case, then-Chancellor Allen found 

that individuals and entities that control a general partner owe limited 
partners, at a minimum, the duty of loyalty. 

The Delaware Court Of Chancery 
Unveils New Rules And Guidelines 
Governing Discovery And 
Confidential Treatment Of Pleadings 
And Other Filings
Effective January 1, 2013, a number of changes adopted 
this past quarter by the Chancery Court were implemented 
with respect to both: (i) the Court of Chancery Rules (the 
“Rules”); and (ii) the Guidelines to Help Lawyers Practicing 
in the Court of Chancery (the “Guidelines”).(31) First, the court 
put in place a new Rule 5.1 that governs the treatment of 
confidential information in pleadings and other court filings. 
Second, several rules changes dealing with discovery were 
made to emphasize both the prevalence and the importance 
of “electronically stored information” in contemporary 
discovery practice. And finally, the court expanded a number 
of its existing Guidelines to address a range of additional 
discovery issues. As part of this expansion, the Court of 
Chancery Guidelines for Preservation of Electronically Stored 
Information (the “ESI Guidelines”), which were promulgated 
in January 2011 as a stand-alone document, were incorporated 
into the Guidelines in order to provide practitioners with a 
single comprehensive resource.

Confidential Treatment Of Pleadings And  
Other Filings

New Rule 5.1 was prompted in part by perceived shortcomings 
of its predecessor, Rule 5(g),(32) which had been criticized on 
account of: (i) increasingly broad and frequent assertions of 
confidentiality by litigants – often based solely on boilerplate 
confidentiality provisions in commercial agreements; (ii) 
litigants’ overly broad redactions in publicly-filed versions 
of pleadings purportedly containing confidential information; 
(iii) the failure of parties to timely file public versions of 
documents; and (iv) the use of confidentiality designations 
as a litigation tactic to delay proceedings or manipulate 

31.  The Court of Chancery Rules are mandatory procedural rules that govern 
proceedings before the court. In contrast, the Practitioner Guidelines 
are a non-binding “practice aid” provided to lawyers practicing before 
the Court of Chancery. See Delaware Court of Chancery, Guidelines to 
Help Lawyers Practicing in the Court of Chancery 1, available at http://
courts.state.de.us/chancery/docs/Complete Guidelines.pdf.

32. This Rule applies only to information filed with the court and thus 
excludes discovery material that is never presented to the court. The 
new Rule does not refer to “filing under seal” and instead uses the terms 
“Confidential Filing” and “Confidential Treatment.”
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adversaries.(33) Some of the more prominent changes effected 
by the implementation of Rule 5.1 are discussed below:

The New “Good Cause” Standard
As an initial matter, a document is entitled to Confidential 
Treatment only when “good cause” exists for that designation. 
“Good cause” requires that the “public interest in access to Court 
proceedings is outweighed by the harm that public disclosure 
. . . would cause.”(34) Rule 5.1 provides concrete examples of 
information potentially qualifying for confidential treatment, 
including “trade secrets, sensitive proprietary information, 
sensitive financial, business, or personnel information, [and] 
sensitive personal information” (i.e., social security numbers, 
medical records and account numbers).(35) The party asserting 
confidentiality carries the burden of showing “good cause.”(36)

The New Procedures For Seeking Confidential  
Treatment
New Rule 5.1 also does away with the traditional nomenclature 
of “filing under seal,” replacing it with the terms “Confidential 
Filing” and “Confidential Treatment.” It provides that, subject 
to certain notice and timing requirements (among other 
conditions), a complaint may be filed “confidentially,” and 
without a prior court order, so long as a public version of the 
complaint is subsequently made available.(37) Among other 
requirements, on the day that the confidential version of the 
complaint is filed,(38) the plaintiff must use “its best efforts” to 
give actual notice of the filing to each party that could have 
an interest in designating information in the complaint as 
confidential.(39) That notice must include a copy of Rule 5.1 
and a proposed public version of the complaint that redacts 
information qualifying for Confidential Treatment.(40) The 
parties receiving notice then have three days(41) to designate 
additional information in the complaint as confidential; if 
they fail to do so, plaintiff’s proposed public version of the 

33.  Delaware Court of Chancery, Protecting Public Access to the Courts: 
Chancery Rule 5.1 1-3, available at http://courts.delaware.gov/rules/
ChanceryMemorandumRule5-1.pdf.

34.  Rule 5.1(b)(1)-(2).
35.  Rule 5.1(b)(2).
36.  Rule 5.1(b)(3).
37.  See generally Rule 5.1(e).
38. Concurrently with the filing, the plaintiff must also publicly file the 

cover sheet required by Rule 3(a)(2), which provides the public with 
basic information about the action. Rule 5.1(e)(1).

39.  Rule 5.1(e)(2).
40.  Id. 
41.  “Days” is not a defined term in Rule 5.1.

complaint will become publically accessible.(42)

Other documents cannot be filed confidentially without a 
prior court order finding that “good cause” exists for such 
filing.(43) Once Confidential Treatment is ordered, the filer 
must prepare a redacted, public version of that document, 
unless it is a documentary exhibit or deposition transcript.(44) 
As with complaints, the filer must give the other parties notice 
of the proposed public version, but the other parties have five 
days (rather than three) to propose additional redactions.(45) 
Critically, if the parties fail to file a public version of the 
document within the five-day window, the Register in 
Chancery automatically makes the original, unredacted 
document public.(46)

The New Procedure For Challenging Confidential 
Treatment
Any person may challenge a Confidential Filing by giving 
notice to the Register in Chancery; no justification needs to be 
given when the challenge is made.(47) If someone challenges 
the propriety of redactions in a publicly-filed version of a 
Confidential Filing, the parties have five days to file a motion 
to maintain the filing’s Confidential Treatment,(48) after which 
the challenging party has five days to file an opposition, absent 
which its challenge will be withdrawn. If the parties fail to file 
a motion in response to the initial challenge within the five-
day period, the unredacted version of the document will be 
made public.(49) 

Any person may also request, without proffering a 
justification, that a public version of a documentary exhibit 
or deposition transcript be prepared.(50) Once such a request is 

42.  Rule 5.1(e)(3).
43.  Rule 5.1(b)(1). At any time after the commencement of an action, a party 

may move the court for an order permitting Confidential Treatment of 
a document. Rule 5.1(b). As mentioned above, the moving party carries 
the burden of showing that the harm it would experience from public 
disclosure of the document outweighs the public’s interest in access to 
the document. New Rule 5.1 does not establish timing requirements 
for requests for Confidential Treatment for documents other than 
complaints.

44.  Rule 5.1(d)(1)-(2).
45.  Rule 5.1(d)(1). The deadlines proscribed by Rule 5.1 are absolute and 

do not vary based on the method of service. Rule 5.1(h); see also Rule 
6(e).

46.  Rule 5.1(d)(1). 
47.  Rule 5.1(f).
48.  Rule 5.1(f)(2).
49.  Id.
50.  Rule 5.1(f)(1).
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made, the parties have ten days to file a public version of the 
document,(51) the designations in which can then be challenged 
pursuant to the above process.(52) 

The New Time Limits On Confidentiality  
Under new Rule 5.1, a document automatically loses its 
Confidential Treatment three years after final disposition in 
the case.(53) The Register in Chancery is required to post a 
notice on the docket – at least ninety days before Confidential 
Treatment expires – notifying parties that the Confidential 
Treatment is expiring.(54) Parties then have thirty days to 
move for continued Confidential Treatment, which requires 
that they show – through evidentiary affidavits and a moving 
brief – “that the particularized harm from public disclosure of 
the Confidential Information . . . clearly outweighs the public 
interest in access to Court records.”(55) 

Revised Rules On Electronically Stored Information

The Court of Chancery also updated Rules 26, 30, 34 and 45 
in order to reflect the importance of ESI in today’s discovery 
practice. These Rules, which cover the production of 
documents, depositions and subpoenas, now include express 
references to ESI and provide a framework for requests for 
and production of ESI.(56) Specifically, a party may request, 
subject to objections from the producing party, that ESI be 
produced in a specific format.(57) If no request is made, the 
producing party shall produce the ESI in the format “in 
which it is ordinarily maintained or in which it is reasonably 
usable.”(58) 

Perhaps most notably for investment banks and other 
financial advisors that frequently find themselves the targets 
of non-party discovery in merger-related litigation, third-party 
subpoena recipients need not produce ESI that is not “readily 
accessible because of undue burden or cost.”(59)

51.  Id.
52.  Id.
53.  Rule 5.1(g).
54.  Rule 5.1(g)(1).
55.  Rule 5.1(g)(2).
56.  Rule 34(d) (Requests for Production of Documents or Electronically 

Stored Information); Rule 45(d)(1) (Subpoenas).
57.  Rule 34(d).
58.  Rule 34(d); Rule 45(d)(1).
59.  Rule 45(d)(1).

Expanded Discovery Guidelines

The Court of Chancery also expanded its Guidelines to 
address some of the key issues that parties will face during 
discovery, while generally declining to provide “one-size-fits-
all” procedures for parties to follow.(60) 

The Collection And Review Of Documents 
Discovery Plan: The Guidelines emphasize that open, honest, 
and frequent communication between adversaries can prevent 
many discovery disputes(61) and direct parties to agree on a 
discovery plan at the outset that defines the parameters for 
preserving, reviewing, and producing relevant information.(62) 
ESI collection should be expressly addressed in this discovery 
plan to ensure that the parties are in agreement on, among 
other things, the identification of proper custodians, search 
terms, and time periods.(63)

Role of Counsel: Consistent with previous suggestions by 
the Court of Chancery in various cases, the Guidelines 
provide that outside counsel must be actively involved in the 
preservation, collection, and review of relevant documents 
and ESI to ensure that the discovery process is proceeding 
in a reasonable, good-faith fashion.(64) Moreover, where a 
client is represented by both Delaware counsel and non-
Delaware co-counsel, Delaware counsel is expected to be 
fully knowledgeable about the discovery process and be able 
to address any questions posed by the Chancellor or Vice 
Chancellor.(65) This means that Delaware counsel should: 
(i) inform co-counsel of the court’s expectations regarding 
discovery; (ii) involve itself in the decision-making process 
regarding discovery issues; and (iii) receive regular written 
updates on the discovery process.(66) Ideally, Delaware counsel 
should also be actively involved in collecting, reviewing, and 
producing documents.(67) (Note that these requirements are, by 
and large, quite consistent with the existing practice among 
many Delaware and non-Delaware firms that regularly act as 
co-counsel in the Court of Chancery.)

60.  Guidelines, § (II)(7)(b)(i).
61.  See generally id. § (II)(7)(b).
62.  Id. § (II)(7)(b)(ii).
63.  Id.
64.  Id. § (II)(7)(b)(iii).
65.  Id. § (II)(7)(b)(vi).
66.  Id.
67.  Id.



Winston & Strawn LLP    |    9Delaware Quarterly

Privilege Designations: The Guidelines place particular 
emphasis on privilege issues, noting parties’ tendency to 
over-designate documents as privileged.(68) To counter this, 
the Guidelines exhort senior lawyers, particularly senior 
Delaware lawyers, to actively participate in the privilege 
designation process.(69) For example, the Guidelines suggest 
that a senior Delaware lawyer could review a representative 
sample of the documents being withheld for privilege (and 
the corresponding privilege log entries) to assess compliance 
with Delaware law.(70) At the end of the day, that lawyer must 
be able to defend disputes over claims of privilege before 
the court, so it is essential that he or she be knowledgeable 
about the process used to determine whether documents 
are privileged.(71) (Again, this suggestion is consistent with 
existing practice among Delaware and non-Delaware counsel 
who practice in the Court of Chancery.)

Privilege Logs: The Guidelines also devote considerable 
attention to the preparation of privilege logs and offer 
the following suggestions: (i) as a general matter, post-
litigation communications do not need to be logged; (ii) 
logging documents by category, rather than by individual 
document, can be appropriate in certain circumstances – for 
example, where a whole category of documents is likely to 
be privileged; (iii) there is no one proper way to deal with 
e-mail chains or documents with attachments – the parties 
must agree on a reasonable process; and (iv) it may or may 
not be necessary to create a log of redactions depending on 
the specifics of the case.(72) When it comes to the document 
descriptions used in the privilege log, those descriptions 
must be sufficient to allow the opposing party and the court 
to “assess the propriety of the asserted basis for withholding 
the document.”(73) Short, repetitive descriptions are disfavored 
by the court, and the completed privilege log should be 
accompanied by a document that identifies the titles and 
affiliations of all individuals included on the log.(74) The court 
hopes to incentivize parties to fully explicate the basis for the 
claim of privilege, including the nature of the underlying legal 
issue involved. The court also noted that parties who receive 
proper privilege logs should not use them in an attempt to 

68.  Id. § (II)(7)(b)(vii).
69.  Id. § (II)(7)(b)(vii)(a).
70.  Id.
71.  Id.
72.  Id. § (II)(7)(b)(vii)(b).
73.  Id. § (II)(7)(b)(vii)(c).
74.  Id. § (II)(7)(b)(vii)(d).

claim that the producing party has waived privilege.(75) 

Expedited Discovery In Connection With Preliminary 
Injunction Hearings
The Guidelines lay out the “typical practice” parties should 
follow in advance of a preliminary injunction hearing in a 
complex commercial or corporate law case but acknowledge 
that different practices may be required depending on the facts 
of the case, including the amount in controversy, the parties’ 
resources and the importance of the issue being litigated.(76)

Written Discovery: Under the Guidelines, the plaintiff 
optimally will serve its document requests and narrowly 
tailored interrogatories concurrently with its complaint or 
motion to expedite.(77) The court expects counsel to be able 
to quickly identify and produce the “core documents” under-
pinning the case.(78) In a challenge to a corporate merger, 
such “core documents” could include: “(i) the minutes of the 
relevant meetings of the board of directors and any board 
committees; (ii) the materials provided to directors relating 
to the transaction; (iii) the working group lists associated with 
the transaction; and (iv) the engagement and fee agreements 
with investment advisors.”(79)

Document Discovery: The parties are responsible for placing 
reasonable limits on the scope of document discovery in 
expedited proceedings and need to address appropriate 
custodians, date ranges, search terms, and computer devices 
and systems likely to yield relevant documents.(80) Even 
in expedited proceedings, outside counsel is responsible 
for actively overseeing the discovery process and should 
interview custodians to verify that the proper document 
repositories are being searched and that the relevant “jargon” 
is understood, such as any special code names used to refer 
to a planned merger.(81) The role of Delaware counsel in the 
discovery process that is outlined above is the same in an 
expedited proceeding.(82) 

Technical Aspects: The Guidelines also provide technical 

75.  Id.
76.  Id. § (II)(7)(c)(i).
77.  Id. § (II)(7)(c)(ii)
78.  Id. § (II)(7)(c)(iii).
79.  Id.
80.  Id.
81.  Id.
82.  Id.
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guidance for discovery in expedited proceedings. For 
most documents, the Guidelines emphasize that a single or 
multiple page image file is appropriate for production, but that 
certain files (like spreadsheets) should typically be produced 
natively.(83) The Guidelines also note that load files, metadata 
and text-searchable documents are regularly provided by the 
producing party.(84)

The Guidelines readily acknowledge that deviations from the 
practices addressed by the Guidelines may be required in order 
to enable the parties to present their dispute to the court on an 
expedited basis.(85) Possible tools for simplifying discovery 
include utilizing informal communications concerning 
discovery and replacing a full privilege review with a “quick 
peek” agreement that permits parties to produce all relevant 
documents without waiving privilege claims.(86) 

Additional Developments In Delaware 
Business And Securities Law
Beyond those topics addressed above, the Delaware courts 
also issued noteworthy decisions in the following areas of law 
during the past quarter:

Alternative Entities
•	In Gatz Properties, LLC v. Auriga Capital Corp.,(87) 

the Delaware Supreme Court affirmed the Court of 
Chancery’s decision to award minority members of an 
LLC damages and attorneys’ fees. The Court agreed 
with the lower court’s decision that the LLC agreement 
at issue imposed fiduciary duties on the manager of the 
LLC and that the manager violated those duties when 
he refused to negotiate with a third-party bidder and 
caused the LLC to be sold (to himself) at an unfair 
price in a flawed auction. The Court found that the 
manager of the LLC acted in bad faith and made willful 
misrepresentations and, therefore, the LLC agreement 
did not afford him exculpation. However, although the 
Court affirmed the Court of Chancery’s decision on 
contractual grounds, it disagreed with the lower court’s 
discussion of default fiduciary duties in the LLC context 
and made clear that the issue of whether default fiduciary 

83.  Id. § (II)(7)(c)(iv).
84.  Id. 
85.  See generally id. § (II)(7)(c).
86.  Id. § (II)(7)(ii), (v).
87.  No. 148, 2012, 2012 WL 5425227 (Del. Nov. 7, 2012).

duties exist was still an open question in Delaware (see 
discussion of Feeley above). 

•	In Hite Hedge LP v. El Paso Corp.,(88) Vice Chancellor 
Glasscock, in a memorandum opinion, dismissed 
derivative and direct claims brought by limited 
partners of El Paso Pipeline Partners, L.P. against the 
controlling partner, El Paso Corporation (“El Paso”), 
for breach of fiduciary duties, because the partnership 
agreement expressly eliminated any fiduciary duties that 
El Paso owed to the limited partners. Plaintiff limited 
partners argued that El Paso breached its fiduciary 
duties by selling certain assets to a third party through 
a merger thereby making the assets unavailable for 
further transfer to the publicly traded master limited 
partnership. Plaintiff claimed that the merger harmed the 
partnership, as evidenced by the drop in trading price 
of the partnership. The court turned to the partnership 
agreement and noted that it expressly eliminated, in 
plain and unambiguous terms, any fiduciary duties owed 
by El Paso to the minority unit holders in the limited 
partnership, as permitted under the Delaware Uniform 
Limited Partnership Act. The court rejected plaintiff’s 
argument that the controlling partner owed certain 
fiduciary obligations under common law, finding that 
the partnership agreement made clear that El Paso owed 
no fiduciary duties to any limited partner and that the 
only duties to be imposed on El Paso were those created 
in the partnership agreement. 

•	In Hockessin Community Center, Inc. v. Swift,(89) Vice 
Chancellor Laster determined who comprised the board 
of directors of plaintiff Hockessin Community Center, 
Inc. (the “Center”). Plaintiff was a non-profit community 
center that had several financial and governing issues, 
which eventually led to confusion regarding which 
individuals comprised the Center’s board. In rendering 
its decision, the court exercised its jurisdiction only 
for the limited purpose of determining the Center’s de 
jure directors and officers, since the board’s members 
were not properly elected under the DGCL. The court 
determined that Delaware did not provide a separate 
statute regarding corporate governance for non-profit 
corporations and that the DGCL applied to non-profits 
via Section 114 of the DGCL. The court concluded 
that Section 141(k) of the DGCL, which addresses 
removal of officers and directors, applied to non-profit 

88.  C.A. No. 7117-VCG, 2012 WL 4788658 (Del. Ch. Oct. 9, 2012).
89.  C.A. No. 7789-VCL, 2012 WL 4788562 (Del. Ch. Oct. 5, 2012).
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corporations and used this section to determine who 
comprised the Center’s board. The court found that the 
disputed defendant directors were not validly removed, 
did not disqualify themselves from the board, did not 
resign from the board and were still the lawful directors 
of the board.

•	In Metropolitan Life Ins. Co. v. Tremont Group Holdings, 
Inc.,(90) Vice Chancellor Parsons, in a memorandum 
opinion, granted in part and denied in part defendants’ 
motion to dismiss plaintiffs’ claims, finding that the 
court lacked personal jurisdiction over the individual 
defendants and that certain claims were derivative in 
nature and were barred by res judicata and release. The 
court first determined that none of the former and present 
managers and employees of defendant corporations – 
the individual defendants – had sufficient contacts with 
Delaware to confer jurisdiction under Delaware’s long-
arm statute. The court then determined that plaintiffs’ 
claims for breach of fiduciary duty and unjust enrichment 
were derivative, rather than direct, as the injuries 
suffered in connection with those claims were suffered 
directly by the funds, rather than the stockholders. As a 
result, these claims were barred by res judicata due to a 
settlement agreement previously approved in litigation 
against Madoff in New York. The court then considered 
defendants’ argument that the exculpation provision 
in the limited partnership agreement barred plaintiffs’ 
claims for breach of contract, breach of fiduciary duty, 
negligent misrepresentation and unjust enrichment. The 
court found that plaintiffs adequately pled facts that 
defendants acted with gross negligence by willfully and 
consciously ignoring warning signs about investments 
with Madoff’s investment company. Therefore, while 
the exculpation clause in the limited partnership 
agreement would normally shield the general partner 
from liability, grossly negligent conduct was not covered 
by the exculpation clause. Additionally, the court denied 
defendants’ motion to dismiss plaintiffs’ claims for 
breach of contract, intentional misrepresentation, fraud, 
and aiding and abetting, but dismissed claims for breach 
of implied covenant of good faith and fair dealing, 
because the complaint failed to plead a specific, implied 
contractual obligation. The court similarly dismissed 
plaintiffs’ claims for intentional misrepresentation and 
civil conspiracy.

90.  C.A. No. 7092-VCP, 2012 WL 4788562 (Del. Ch. Dec. 20, 2012).

Attorneys’ Fees
•	In Dias v. Purches,(91) Vice Chancellor Glasscock 

awarded plaintiff $266,667 in attorneys’ fees and costs 
under the corporate benefit doctrine in a case involving 
a non-monetary benefit to the corporation. Plaintiff 
Jose Dias was a stockholder of Parlux Fragrances, Inc. 
(“Parlux”), which merged with Perfumania Holdings, 
Inc. (“Perfumania”). Plaintiff sought to enjoin the merger 
based on Parlux’s board’s alleged failure to secure the 
best price for the stockholders and disclose all material 
information regarding the merger. On April 5, 2012, the 
court ordered Parlux to make a supplemental corrective 
disclosure regarding the free cash flow projections 
relied upon by Parlux’s financial advisor. The court held 
that this disclosure generated a non-monetary benefit 
to Parlux stockholders, thereby entitling plaintiff to 
an award of attorneys’ fees. The court reviewed prior 
precedent and determined that an award of $400,000 is 
appropriate where the benefit conferred is one material 
corrective disclosure. Nevertheless, the court discounted 
this amount by one-third because: (i) plaintiff brought 
sixty-four weak claims, along with its one meritorious 
claim; and (ii) plaintiff presented a lump sum bill to the 
court, preventing the court from determining how much 
time was devoted to the meritorious claim.

Books and Records Actions
•	In Louisiana Municipal Police Employees’ Retirement 

System v. Lennar Corp.,(92) Vice Chancellor Glasscock, 
on a motion for summary judgment, rejected plaintiff’s 
Section 220 demand seeking to inspect the books 
and records of Lennar Corp. (“Lennar”) in its pursuit 
of a potential Caremark claim against the company. 
Although the court found that the purpose of the demand 
– an investigation into Lennar’s compliance with the 
Fair Labor Standards Act (the “FLSA”) – was proper, 
the court found that plaintiff failed to show that it had 
a “credible basis” to believe that there was ongoing 
wrongdoing by Lennar to warrant an investigation. 
Under the “credible basis” standard, plaintiff need not 
prove that actual wrongdoing occurred but must show 
that legitimate mismanagement issues exist, which is a 
low evidentiary standard to meet. However, the court 
concluded that the evidence plaintiff presented failed 
to meet even this low standard. Plaintiff relied on past 
lawsuits alleging FLSA violations and two newspaper 

91.  C.A. No. 7199-VCG, 2012 WL 4503174 (Del. Ch. Oct. 1, 2012).
92.  C.A. No. 7314-VCG, 2012 WL 4760881 (Del. Ch. Oct. 5, 2012).
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articles which identified Lennar, among a number of 
companies, as being investigated by the government 
for potential FLSA violations. The court found that the 
past lawsuits and newspaper articles taken together did 
not form a “credible basis” of misconduct to warrant a 
Section 220 inspection.

•	In Rock Solid Gelt Ltd. v. SmartPill Corp.,(93) Vice 
Chancellor Noble granted in part and denied in part a 
Section 220 request by Rock Solid Gelt Ltd. (“Rock 
Solid”) to inspect the books and records of SmartPill 
Corp. (“SmartPill”). Rock Solid invested in SmartPill 
and received anti-dilution protections, among other 
protections. Later rounds of financing reduced valuations 
of the company and eliminated the rights of preferred 
shareholders. Rock Solid sought to inspect SmartPill’s 
books and records to value its shares and to investigate 
potential breaches of fiduciary duty with regard to the 
lack of independence of SmartPill’s board and special 
committee in connection with the supplemental financing. 
The court found that a valuation is a well-recognized 
proper purpose for a Section 220 inspection of books 
and records, but that Rock Solid was also required to 
provide some evidence of mismanagement that would 
warrant further investigation. The court concluded 
that despite stating a proper purpose, the requests for 
books and records were overbroad. The court edited the 
requests and granted inspection of documents relating 
to valuation, but limited the inspection of minutes and 
records to those “essential and sufficient” to investigate 
the potential wrongdoing.

Class Action Certification
•	In In re Celera Corp.,(94) the Supreme Court affirmed 

the Court of Chancery’s decision to certify New Orleans 
Employees’ Retirement System (“NOERS”) as class 
representative but reversed the Court of Chancery’s 
ruling not to allow BVF Partners LP (“BVF”), Celera 
Corporation’s (“Celera”) largest stockholder, to opt out 
of the class action settlement. BVF objected to NOERS 
as the class representative because, among other reasons, 
NOERS no longer owned shares of Celera – having sold 
its stock after the execution of the merger agreement 
between Celera and Quest Diagnostics Inc. but before 
the deal closed. The Court determined that while 
NOERS was not the most adequate class representative, 
the lower court did not abuse its discretion in allowing 

93.  C.A. No. 7100-VCN, 2012 WL 4841602 (Del Ch. Oct. 9, 2012).
94.  No. 212, 2012, 2012 WL 6707736 (Del. Dec. 27, 2012).

NOERS to represent the class. Even though NOERS 
sold its shares four days before the merger was 
consummated, it still owned stock at the time the board 
approved the merger and, therefore, fit within the broad 
definition of the class enunciated in the settlement 
agreement. However, the Court found that the lower 
court erred in denying BVF a right of a discretionary 
opt-out from the settlement agreement. The Court of 
Chancery has the discretionary power to grant opt-out 
rights to members of a 23(b)(2) class when fairness 
and equity demand it, and the Chancery Court should 
consider the costs and risk of undermining a unitary 
adjudication or settlement in making this determination. 
The Court acknowledged that the Chancery Court’s 
concern that allowing BVF to opt-out would undermine 
the settlement was a valid one, but the Court found that 
“the objective of complete peace through a non-opt-out 
settlement [was] outweighed by due process concerns.” 
BVF was a significant stockholder ready to pursue a 
clearly identified claim and the class representative was 
“barely” adequate. Thus, the Court found that it was an 
abuse of discretion not to allow BVF to opt-out of the 
settlement agreement.  

Common interest/Business strategy 
Privilege
•	In Glassman v. CrossFit,(95) Vice Chancellor Glasscock 

granted defendants CrossFit, Inc. (“CrossFit”) and 
Greg Glassman’s motion to compel the production of 
documents while rejecting plaintiff Lauren Glassman’s 
assertion that the documents should be withheld based 
on the common-interest doctrine and business-strategy 
immunity. CrossFit was wholly owned by an artificial 
entity, Lauren and Greg Glassman’s marital community. 
Prior to the Glassmans’ divorce settlement, plaintiff 
committed to sell her 50 percent stake in CrossFit to 
Anthos Capital, L.P. (“Anthos”). Plaintiff failed to 
produce any of the communications between plaintiff 
and Anthos regarding this sale. The court refused to apply 
the common interest doctrine to these communications, 
finding that plaintiff failed to present sufficient evidence 
that such documents facilitated a joint legal strategy 
and, instead, concluded that the documents primarily 
concerned a common commercial objective, which 
the common-interest doctrine did not protect. The 
court similarly refused to invoke the business-strategy 
immunity, asserting that this doctrine was only used by 

95.  C.A. No. 7717-VCG, 2012 WL 48589125 (Del. Ch. Oct. 12, 2012).
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the court in limited circumstances to protect information 
which may be used for strategic business advantages, 
rather than proper legal purposes. As the Anthos deal 
had already been publicly announced, plaintiff did not 
bear undue risk of prejudice from the disclosure of 
these documents. The court did, however, state that it 
would be willing to redress the situation if defendants 
subsequently used the information to gain a business 
advantage outside of the litigation.

Contract interpretation
•	In CC Finance LLC v. Wireless Properties, LLC,(96) Vice 

Chancellor Noble, in a letter opinion, entered judgment 
in favor of plaintiff CC Finance LLC (“Crown”) for 
specific performance and granted plaintiff’s motion for 
summary judgment on defendant Wireless Properties, 
LLC’s (“Wireless”) counterclaims for contract 
reformation based on mutual mistake and unilateral 
mistake with knowing silence. The parties had entered 
into a loan agreement to provide Wireless with capital 
to, among other things, purchase fifteen new cellular 
telecommunications towers, and a purchase agreement 
which granted Crown preferential rights to purchase 
any or all of the fifteen towers during a specified option 
period or in the event of default. The court found that 
plaintiff satisfied its obligations in exercising its right 
to purchase and granted plaintiff’s request for specific 
performance. With respect to defendant’s counterclaims, 
the court noted that in a contract reformation case, 
regardless of whether the doctrine of mutual mistake 
or unilateral mistake with knowing silence applies, the 
burden is on the party seeking reformation to show by 
clear and convincing evidence that the parties came to a 
specific prior understanding that differed materially from 
the written agreement. The court found that Wireless 
failed to meet the standard required for reformation.

•	In Greenmont Capital Partners I, L.P. v. Mary’s 
Gone Crackers Inc.,(97) Vice Chancellor Parsons, in a 
memorandum opinion, granted defendant’s motion for 
judgment on the pleadings, finding that a conversion 
of Series A and Series B preferred stock into common 
stock and a subsequent charter amendment that 
eliminated references to the preferred stock did not 
violate charter provisions that granted holders of the 
Series B preferred stock the right to validate any action 
that altered or changed their rights. Plaintiff Greenmont 

96.  C.A. No. 5927-VCN, 2012 WL 4862337 (Del. Ch. Oct. 1, 2012).
97.  C.A. No. 7265-VCP, 2012 WL 4479999 (Del. Ch. Sept. 28, 2012).

Capital Partners I, L.P. (“Greenmont”) invested in Series 
B preferred shares in defendant Mary’s Gone Crackers 
Inc. (“MGC”). Greenmont argued that, under MGC’s 
certificate of incorporation (the “Certificate”), the 
automatic conversion from preferred to common stock 
required a majority vote of Series B preferred holders 
because the conversion altered their rights. The court 
held that the plain language of the Certificate indicated 
that the implementation of an automatic conversion did 
not alter or change the Series B preferred holders’ rights 
but, rather, was an exercise of those rights. The court 
found that, had the drafters of the Certificate intended 
for Series B preferred holders to have voting rights with 
respect to an automatic conversion, they would have 
expressly enumerated that right, as they did in other 
provisions of the Certificate. The court also rejected 
Greenmont’ s contention that the subsequent amendment 
to the Certificate eliminating references to preferred 
stock violated the Certificate because the amendment 
required the approval of the Series B preferred holders. 
The court found that since the conversion transforming 
the preferred stock into common stock occurred prior to 
the adoption of the amendment, there was no Series B 
preferred stock outstanding at the time of its adoption 
and, therefore, no Series B preferred holders had any 
right to vote on the amendment.

Deal Protection Devices
•	In In Re Complete Genomics, Inc.,(98) Vice Chancellor 

Laster, in a noteworthy transcript ruling: (i) declined 
to enjoin a merger on the basis of a challenge to deal 
protection provisions in the merger agreement; (ii) 
conditioned the denial of substantive injunctive relief 
on stockholders having an opportunity to object to the 
merger if factual developments trigger the operation of 
the challenged deal protection provisions; and (iii) issued 
a preliminary injunction pending corrective disclosure. 
The merger agreement between Complete Genomics, 
Inc. (“Genomics”) and Beta Acquisition Corp., a wholly 
owned subsidiary of BGI-Shenzhen (“BGI”), included a 
number of deal protection devices, including a provision 
that prevented Genomics from terminating the merger 
in the event its board changed its recommendation until 
March 2013, a termination fee provision, a “no-shop” 
clause prohibiting Genomics from soliciting competing 
offers and a five day “match right” provision prohibiting 
the Genomics board from changing its recommendation. 
The court found that the termination provisions were 

98.  C.A. No. 7888-VCL (Del. Ch. Nov. 9, 2012).
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not coercive under Unocal, because the stockholders 
could reject BGI’s tender offer and opt for the status 
quo, even if that resulted in Genomics’ bankruptcy. 
The court also found that the termination provisions 
were not preclusive under Unocal, because there was a 
“realistic path” for stockholders to receive an alternative 
bid. The court also balanced the equities and noted 
that Genomics’ highly fragile financial state tipped the 
balance against an injunction. The court considered the 
change of recommendation provision and the waiver of 
standstill provisions in the confidentiality agreements 
and found that the challenge to these provisions was a 
hypothetical one, because there was no indication that 
the board planned to change its recommendation or 
that a potential bidder had requested a waiver of the 
standstill provision. Thus, no real litigable dispute had 
been presented as to these provisions, but the court 
conditioned its denial of the injunction on defendants’ 
commitment to give plaintiff notice if the board 
considered changing its recommendation or if any party 
to a standstill agreement requested a release. Finally, 
the court granted a preliminary injunction pending 
supplemental disclosures concerning: (i) discussions 
between Genomic’s CEO and BGI’s CEO about post-
transaction employment; and (ii) a clarification of 
an inaccurately described provision of the merger 
agreement. 

Subsequently, on November 27, 2012,(99) Vice Chancellor 
Laster supplemented his earlier decision in a second 
transcript ruling after learning that there was a “Don’t 
Ask, Don’t Waive” provision in one of the standstill 
agreements.  The court preliminary enjoined Genomics 
from enforcing this provision of the standstill agreement, 
which “impermissibly limited [the board’s] ongoing 
statutory and fiduciary obligations to properly evaluate 
a competing offer” in the Revlon context. The “Don’t 
Ask, Don’t Waive” provision made it contractually 
impermissible for the potential bidder to approach the 
company privately to request that Genomics waive its 
standstill, which the court found impermissibly blocked 
the “flow of incoming information” to the board. Thus, 
plaintiffs established a reasonable probability of success 
on their claim that the provision violated the directors’ 
fiduciary duty of care and issued a preliminary injunction 
prohibiting Genomics from enforcing the standstill 
agreement at issue. 

99.  C.A. No. 7888-VCL (Del. Ch. Nov. 27, 2012).

E-Discovery
•	In EORHB Inc. v. HOA Holdings LLC,(100) Vice Chancellor 

Laster raised the issue of using predictive coding and 
indicated that both parties should use predictive coding 
or “show cause why this is not a case where predictive 
coding is the way to go.” While other courts have 
allowed predictive coding to conduct discovery – where 
attorneys conduct a seed review and the technology 
creates rules to conduct the rest of the review from that 
seed – Vice Chancellor Laster appears to be the first to 
direct the parties to use predictive coding sua sponte. 
The court noted that the case involving indemnification 
claims for alleged breaches of contract was ideally 
suited for this sort of discovery, because indemnification 
claims can generate “a huge amount of documents” and 
there was an ongoing business relationship between the 
parties. The court also directed the parties to “talk about 
a single discovery provider” and if the parties could not 
agree on a suitable discovery vendor, the parties should 
submit names to the court and the court would decide. 
The court concluded that this type of non-expedited 
case was ideal for all parties to “benefit from some new 
technology use.”

Fiduciary Duties – subjective good Faith
•	In Shocking Technologies, Inc. v. Michael,(101) Vice 

Chancellor Noble, in a post-trial memorandum opinion, 
found that minority shareholder-director Simon J. 
Michael breached his fiduciary duty of loyalty to 
Shocking Technologies, Inc. (“Shocking”) by dissuading 
Shocking’s only potential third-party investor from 
investing in Shocking and by sharing confidential 
business information with that same investor in an effort 
to induce the investor to extract corporate governance 
changes – which Michael believed would be beneficial 
to Shocking – before investing. Michael had been at 
odds with the other directors and believed that Shocking 
needed certain corporate governance changes. Michael 
contacted the investor that held warrants in Shocking 
and told the investor that: (i) Shocking was in dire 
need of financing; (ii) the investor was Shocking’s only 
source of potential investment; and (iii) the investor 
should use its leverage to obtain board representation 
and secure needed governance changes. The court 
found that while Michael believed that he was acting 
in the best interests of the company, the disclosure of 

100.  C.A. No. 7409-VCL (Del. Ch. Oct. 15, 2012).
101.  C.A. No. 7164-VCN, 2012 WL 4482838 (Del. Ch. Sept. 28, 2012).
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confidential information to the investor was “in and of 
itself” a breach of the duty of loyalty that foreseeably 
“could have caused the demise of the company.” The 
court noted that the duty of loyalty requires objective 
good faith on behalf of directors and a “director acting in 
subjective good faith may, nevertheless, breach his duty 
of loyalty.” The court awarded no damages or attorneys’ 
fees, because the investor ultimately exercised its 
warrants and provided Shocking with needed cash flow. 

indemnification
•	In Winshall v. Viacom Int’l, Inc.,(102) Chancellor Strine 

granted summary judgment for former stockholders of 
Harmonix, Inc. (“Harmonix”) under Court of Chancery 
Rule 56, finding that Viacom’s claims for indemnification 
were unfounded. In 2006, Viacom purchased Harmonix 
for $175 million in cash and an earn-out payment which 
was based on Harmonix’s 2007 and 2008 revenues. 
Under the agreement, $12 million was placed in escrow 
and would be used to indemnify Viacom if, among other 
things, Viacom suffered losses arising out of the breaches 
of representations and warranties made by Harmonix. If 
a claim for indemnification was not made by Viacom 
within 18 months of the closing of the merger between 
Viacom and Harmonix, then the escrow was to terminate 
and the $12 million was to be paid to Harmonix’s former 
stockholders. In 2008, Viacom requested indemnification 
claiming that Harmonix breached its representations 
and warranties in connection with its use of intellectual 
property in a video game under development. However, 
Viacom’s claims related to alleged intellectual property 
infringement which took place after the deal closed. 
Chancellor Strine held that Harmonix could not have 
made any false representations, because the intellectual 
property claims arose after the deal had closed.

Jurisdiction 
•	In Duff v. Innovative Discovery LLC,(103) Vice Chancellor 

Parsons denied defendant Innovative Discovery LLC’s 
(“Innovative”) motion to dismiss for lack of subject 
matter jurisdiction and for failure to state a claim upon 
which relief can be granted, finding that the court had 
subject matter jurisdiction under the Delaware LLC Act 
and the cleanup doctrine. Plaintiffs, former members of 
Innovative, filed this action for breach of contract claims 
relating to a warranty in redemption agreements which 
limited the total income distributed to former members 

102.  C.A. No. 6074-CS, 2012 WL 6200271 (Del. Ch. Dec. 12, 2012).
103.  C.A. No. 7599-VCP, 2012 WL 6096586 (Del. Ch. Dec. 7, 2012).

and requested an accounting and declaratory judgment. 
Innovative argued that plaintiffs had an adequate 
remedy at law and that the court did not have subject 
matter jurisdiction. The court rejected this contention, 
noting that if an action has certain equitable features that 
would support Chancery jurisdiction, then the court has 
discretion to resolve the remaining portions of the action 
as well. The court determined that 6 Del. C. § 18-11 
conferred jurisdiction on the court to “interpret, apply, 
or enforce” the redemption agreements at issue. The 
court had jurisdiction over the remaining claims under 
the cleanup doctrine, which allows the court to decide 
requests for relief that are not equitable so long as there 
is at least one basis for equitable jurisdiction. Moreover, 
the court held that it was the proper venue for the action 
despite a forum selection clause in the license agreement 
providing for sole jurisdiction in California. The court 
noted that the license agreement was incorporated in the 
redemption agreements, which allowed for jurisdiction 
in Delaware. As a result, the court found that there was 
no “crystalline” intent to have California as the exclusive 
forum for claim adjudication.

•	In Matthew v. Fläkt Woods Group SA,(104) the Supreme 
Court reversed the Court of Chancery’s dismissal of a 
complaint against a foreign business entity, defendant 
Fläkt Woods (“Fläkt”), for lack of personal jurisdiction 
based on the “conspiracy theory” of personal 
jurisdiction. Under the “conspiracy theory” of personal 
jurisdiction, which was adopted in the landmark case 
Instituto Bancario Italiano, SpA v. Hunter Engineering 
Co., Inc.,(105) if Delaware has jurisdiction over one 
party in the conspiracy, Delaware also has jurisdiction 
over other co-conspirators so long as a five-part test is 
satisfied. The five-part test requires: (i) a conspiracy 
to defraud; (ii) that the defendant is a member of that 
conspiracy; (iii) that a substantial act or substantial 
effect in furtherance of the conspiracy occurred in 
Delaware; (iv) that the defendant knew or had reason to 
know that the act would have an effect in Delaware; and 
(v) that the act in, or effect on, Delaware was a direct 
and foreseeable result of the conduct in furtherance of 
the conspiracy. The alleged conspiracy at issue here 
involved the dissolution of a Delaware LLC, Aeosphere 
LLC (“Aeosphere”), but the lower court found that 
Fläkt did not know Aeosphere was a Delaware LLC 
until after the conspiracy ended. However, the Supreme 

104.  No. 150, 2012, 2012 WL 5862481 (Del. Nov. 20, 2012).
105.  449 A.2d 210 (Del. 1982).
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Court found that in light of Fläkt’s global activities and 
sophistication, it could be inferred that Fläkt conducted 
due diligence before entering into an agreement with 
Aeosphere and that Fläkt would have – or at the very 
least, should have – learned that Aeosphere was a 
Delaware LLC long before the conspiracy ended. The 
Court further found that the conspiracy was continuing 
when Fläkt received Aerosphere’s Delaware certificate 
of cancellation. Thus, the Instituto Bancario five-part 
test was satisfied and the judgment dismissing the action 
for lack of personal jurisdiction was reversed.  

•	In New Media Holding Co., LLC, v. Brown,(106) 
Chancellor Strine dismissed plaintiff’s fraud suit against 
defendant manager of a Delaware limited liability 
partnership for lack of personal jurisdiction, finding that 
personal jurisdiction cannot be exercised over a manager 
of a Delaware limited liability partnership based solely 
on the applicable consent statute and absent specific acts 
taken by the manager in Delaware.  The court found 
that the defendant manager did not do any business in 
Delaware and that merely managing a Delaware-based 
entity was insufficient to satisfy the requirements of 
Delaware’s long arm statute, 10 Del. C. § 3104, which 
requires a nexus between the actions defendants take 
in Delaware and the cause of action plaintiffs bring. 
The court rejected plaintiff’s argument that defendant’s 
creation of the Delaware entity and payment of annual 
partnership taxes was sufficient to confer jurisdiction 
over defendant. The court further found that plaintiff 
could not assert jurisdiction over the defendant under 
6 Del. C. § 18-109(a), which provides for service of 
process on the managers of LLCs, because the original 
Delaware LLC was converted to a limited partnership 
before the alleged wrongdoing by defendant manager 
took place. Thus, the court had no statutory authority 
to assert personal jurisdiction over the manager of the 
limited liability partnership. 

Multi-Forum litigation
•	In Brookstone Partners Acquisition XVI, LLC v. 

Tanus,(107) Vice Chancellor Noble granted Abraham 
Tanus’s motion to stay a Delaware action for breach 
of contract and breach of fiduciary duty in favor of a 
first-filed Texas action despite Brookstone Partners 
Acquisition XVI, LLC’s (“Brookstone”) argument that 
Tanus’s filing for declaratory judgment in Texas was 

106.  C.A. No. 7516-CS, 2012 WL 5504058 (Del. Ch. Nov. 14, 2012).
107.  C.A. No. 7533-VCN, 2012 WL 5868902 (Del. Ch. Nov. 20, 2012).

an improper attempt to obtain a favorable forum. The 
court relied on the McWane doctrine, which supports a 
stay when: (i) there is a prior action pending elsewhere; 
(ii) the actions involve the same parties; (iii) the actions 
involve the same issues; and (iv) the court in the other 
jurisdiction is capable of rendering prompt and complete 
justice. The court considered that: (i) the Texas action 
was filed first and was pending at the time the Delaware 
action was commenced; (ii) all but one of the same 
parties were involved in both actions; (iii) the primary 
claims and substantive issues in both actions were 
closely related; and (iv) the issues of Delaware law 
presented in the Texas action were not so complex as 
to raise doubts about the Texas court’s ability to deliver 
justice to the parties. Therefore, each of the four prongs 
of McWane was satisfied. While the court acknowledged 
that Tanus may have filed suit in Texas as a defensive 
tactic to obtain his preferred forum, the court was 
hesitant to allow the Delaware action to continue for 
this reason alone. The court also noted that if the actions 
were to proceed simultaneously, there would be a risk of 
inconsistent interpretations of the agreements central to 
both actions. 

•	In Carlyle Investment Management L.L.C. v. National 
Industries Group,(108) Chancellor Strine denied 
defendant National Industries Group’s (“National”) 
motion to vacate a default judgment, finding that 
the court had jurisdiction over National and that the 
forum selection clause providing for jurisdiction in 
Delaware was valid. Defendant National was a Kuwaiti 
conglomerate that invested $25 million in one of plaintiff 
Carlyle Investment Management L.L.C.’s (“Carlyle”) 
investment funds. This investment was governed by a 
subscription agreement (the “Subscription Agreement”), 
which contained a forum selection clause providing 
Delaware with jurisdiction for any disputes arising out 
of the Subscription Agreement. After National learned 
that it had lost its investment, it filed a complaint 
against Carlyle in Kuwaiti court. In response, Carlyle 
filed a complaint in the Court of Chancery, seeking a 
preliminary and permanent injunction against the filing 
or prosecution of any action subject to the forum selection 
clause in any forum other than Delaware. After National 
failed to respond to any of Carlyle’s repeated notices, 
Carlyle moved for a default judgment. National filed a 
motion to vacate the default judgment and to dismiss 
Carlyle’s complaint, alleging that the default judgment 

108.  C.A. No. 5527-CS, 2012 WL 4847089 (Del. Ch. Oct. 11, 2012).
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was void due to lack of personal jurisdiction. The court 
held that a valid forum selection clause was sufficient 
to confer personal jurisdiction so long as the parties had 
knowingly and freely consented to the clause. The court 
found that the forum selection clause at issue should be 
enforced because National was a sophisticated party that 
entered into the Subscription Agreement and any harm it 
suffered was entirely self-inflicted. 

•	In Vichi v. Koninklijke Philips Electronics N.V.,(109) 
Vice Chancellor Parsons granted in part, and denied in 
part, summary judgment on a number of contract and 
quasi-contractual claims under Dutch, Italian, English, 
and Delaware law. The dispute centered around a $200 
million loan made by an Italian businessman, Carlo 
Vichi, to a subsidiary of the Philips electronics holding 
company. The subsidiary defaulted on the loan, and Vichi 
brought claims against the parent company alleging that 
the parent company had assured Vichi – outside of the 
loan contracts – that it would support the subsidiary. 
The court denied Vichi’s only Delaware claim for 
unjust enrichment, finding that there was insufficient 
connection between the defendant’s enrichment and 
plaintiff’s injury.

Practice and Procedure
Admissibility of Evidence
•	In Grunstein v. Silva,(110) Vice Chancellor Noble addressed 

the admissibility of evidence in the Court of Chancery, 
finding that statements in a proxy were admissible 
under Delaware Rule of Evidence 807 as statements 
with “circumstantial guarantees of trustworthiness.” 
The court cited to the Ninth Circuit’s similar holding in 
connection with registration statements in reaching its 
decision.

Exceptions to Masters’ Reports
•	In Aequitas Solutions, Inc. v. Anderson, et al.,(111) Master 

in Chancery LeGrow, in a letter opinion, awarded 
plaintiff Aequitas Solutions, Inc. (“Aequitas”) its fees 
and costs and denied defendant’s exceptions as untimely. 
In this action, Aequitas contended that defendant did 
not properly exercise a poison pill and filed multiple 
discovery requests in relation to this claim. Defendant 
did not timely respond to these requests nor produce 

109.  C.A. No. 2578-VCP, 2012 WL 5949204 (Del. Ch. Nov. 28, 2012).
110.  C.A. No. 3932-VCN, 2012 WL 6673207 (Del. Ch. Dec. 20, 2012).
111.  C.A. No. 7249-ML, 2012 WL 5304155 (Del. Ch. Oct. 25, 2012).

the discovery requested by Aequitas by the deadline set 
forth by the court. The court awarded Aequitas costs and 
fees relating to plaintiff’s preparation for the postponed 
litigation, and defendant objected to the award. The 
court held that, under Court of Chancery Rule 144, 
when no party takes exception to a draft report within 
one week, the report is final and the parties are deemed 
to have stipulated to the approval and entry of the report 
as a final order of the court. As defendant did not file 
exceptions to the court’s reports within the required time 
period, defendant forfeited his right to do so. The fact 
that defendant was a pro se litigant had no bearing on 
the court’s ruling.

Interlocutory Appeals
•	In Israel Discount Bank of New York v. First State 

Depository Co., LLC,(112) Vice Chancellor Parsons, in 
a letter opinion, denied defendants’ application for an 
interlocutory appeal to the Supreme Court to potentially 
preserve defendants’ claimed right to arbitration. The 
court found that the determinations of arbitrability did 
not relate to the merits of the claim and, therefore, did 
not meet the initial prong under Supreme Court Rule 
42(b), which governs interlocutory appeals. To warrant 
an interlocutory appeal under Rule 42(b), an order of the 
trial court must have established a “substantial issue,” 
which did not exist here.  

•	In Rich v. Fuqi International, Inc.,(113) Vice Chancellor 
Glasscock, in a memorandum opinion, denied defendant 
Fuqi International, Inc.’s (“Fuqi”) request for a partial 
judgment or certification for interlocutory appeal on 
the court’s prior ruling requiring Fuqi to hold its annual 
meeting despite its alleged inability to satisfy the SEC 
requirement to produce audited financial statements 
prior to that meeting. Plaintiff had initiated suit in July 
2010 to compel Fuqi to hold its annual meeting under 
8 Del. C. § 211(c) after Fuqi had not held a meeting 
in over thirteen months. Fuqi argued that it could not 
hold an annual meeting without violating the SEC rule 
requiring it to distribute audited financial statements 
to stockholders in advance of the meeting, because 
its financials were being corrected after a formal SEC 
investigation. In June 2012, the court ordered that 
Fuqi hold its annual meeting in September – which 
was subsequently extended to December in the court’s 
October 2012 order – and directed Fuqi to apply to 

112.  C.A. No. 7237-VCP, 2012 WL 5359296 (Del. Ch. Oct. 31, 2012).
113.  C.A. No. 5653-VCG, 2012 WL 5892162 (Del. Ch. Nov. 5, 2012).
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the SEC for an exemption. In the instant decision, the 
court denied Fuqi’s request for a partial final judgment, 
because its October order was not a final decision under 
Court of Chancery Rule 54. The court also denied Fuqi’s 
request for certification for an interlocutory appeal under 
Delaware Supreme Court Rule 42, because the court’s 
order did not raise a legal issue of first impression or an 
area of unsettled Delaware law. In addition, the interests 
of justice did not weigh in favor of interlocutory review 
because Fuqi’s position with the SEC was self-inflicted. 
Finally, the court emphasized the stockholders’ right to 
an annual meeting, especially given the questionable 
financial management of Fuqi.

Relief From Judgment
•	In T.R. Investors, LLC v. Genger,(114) Chancellor Strine, 

in a letter opinion, granted plaintiffs’ motion to reopen 
an action under 8 Del. C. § 225 so that plaintiffs could 
file a motion for contempt against defendant Arie Genger 
based on his violation of the court’s final judgment in the 
Section 225 action.  The core issue of the Section 225 
action was whether Genger or plaintiffs owned a majority 
of shares of Trans-Resources, Inc. (“Trans-Resources”). 
After trial and post-trial motions, the court found that 
plaintiffs owned 100 percent of Trans-Resources’ stock, 
a decision that was partially reversed by the Supreme 
Court as to certain of the disputed shares. On remand, 
the court issued a revised final judgment (the “Final 
Judgment”) stating that plaintiffs owned 67.57 percent 
of the stock and that another trust, not Genger, was the 
record owner of the remaining shares. Subsequently, 
Genger attempted to interfere with plaintiffs’ ability to 
freely use and dispose of their shares and to use their 
majority voting control of Trans-Resources – going so 
far as seeking an injunction in New York to prevent 
plaintiffs from voting their shares (which was denied). 
The court found that plaintiffs had a plausible argument 
that Genger had violated the Final Judgment, and thus, 
the court granted plaintiffs’ motion to reopen the case so 
that plaintiffs have the opportunity to present a motion 
for contempt. 

Verification Standards
•	In Bessenyei v. Vermillion, Inc.,(115) Vice Chancellor 

Noble dismissed plaintiffs’ action against Vermillion, 
Inc. (“Vermillion”) under Court of Chancery Rule 

114.  C.A. No. 3994-CS, 2012 WL 5471062 (Del. Ch. Nov. 9, 2012).
115.  C.A. No. 7572-VCN, 2012 WL 5830214 (Del. Ch. Nov. 16, 2012).

41(b) based on three improperly notarized verifications 
submitted by one plaintiff. The verifications were signed 
by plaintiff György Bessenyei (“Bessenyei”) and were 
notarized by a Pennsylvania notary public, Jennifer L. 
Bennett (“Bennett”), without Bessenyei being present, 
as required by Pennsylvania law. The court held that 
Bessenyei’s failure to appear before Bennett at the time 
of the notarizations rendered the notarizations invalid and 
thusly the verifications invalid under Court of Chancery 
Rule 3(aa), which requires all complaints and related 
pleadings to be accompanied by a notarized verification 
from a qualified individual for each named plaintiff. The 
court found that plaintiffs’ counsel had been on notice 
that there was a notarization problem and should have 
taken better care to ensure that Bessenyei’s notarizations 
were properly executed, especially given Bessenyei’s 
frequent travel outside the country. The court held that 
failing to comply with the verification requirement was 
not some technicality, but rather, undercut the integrity 
of the judicial process. As a result, the court held that 
dismissal was proper under the circumstances, but 
refused to award defendants attorneys’ fees, stating 
that the troubling conduct was adequately addressed by 
dismissal.  

Preliminary injunctions/temporary 
Restraining Orders
•	In AM General Holdings, LLC v. Renco Group, Inc.,(116) 

Vice Chancellor Noble granted plaintiff AM General 
Holdings LLC’s (“Holdco”) motion for a preliminary 
injunction against defendants, requiring defendants 
to cause ILR Capital LLC (“ILR”) to comply with its 
obligations under the Amended and Restated Limited 
Liability Company Agreement of Ilshar Capital LLC 
(the “Ilshar Agreement”). The Ilshar Agreement required 
Ilshar to pay Holdco a preferred return on January 
31, 2013 and each January 31 thereafter. Holdco’s 
Limited Liability Agreement (the “Holdco Agreement”) 
then required Holdco to distribute the return to its 
members. ILR refused to distribute the funds to Holdco 
and, therefore, Holdco argued that ILR violated its 
contractual duty and that Holdco would be irreparably 
harmed absent a preliminary injunction. The court 
found that Holdco established a reasonable probability 
of success on its breach of contract claim and request 
for specific performance. Additionally, the court found 
that the parties expressly waived any objection to the 

116.  C.A. No. 7639-VCN, 2012 WL 6681994 (Del. Ch. Dec. 21, 2012).
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imposition of injunctive relief in the Ilshar Agreement 
and that such waiver could be reasonably construed to 
waive the requirement of irreparable harm on a motion 
for a preliminary injunction. The court also noted 
that even if the irreparable harm requirement was not 
waived, Holdco demonstrated that it would suffer some 
harm that could not be adequately remedied without 
injunctive relief. Finally, the court held that the balance 
of equities favored Holdco since Holdco would suffer 
some irreparable harm if the injunction was not granted 
and defendants would suffer little immediate harm, as 
they had other means to protect their financial interests 
in the retained funds. Thus, the court granted Holdco’s 
motion for a preliminary injunction.  

•	In Dent v. Ramtron Int’l Corp.,(117) Vice Chancellor 
Parsons, in a transcript ruling, denied plaintiff’s motion 
for a preliminary injunction, finding that an alleged 
failure to disclose defendant Ramtron International 
Corporation (“Ramtron”) management’s financial 
projections was insufficient to enjoin a shareholder 
vote on a merger between Ramtron and Cypress 
Semiconductor Corp. Plaintiff claimed that defendants 
breached their fiduciary duty of candor by failing to 
disclose Ramtron management’s financial projections 
for the next four years and that this breach prevented 
Ramtron’s stockholders from making an informed 
decision on whether to vote in favor of the merger or 
to seek appraisal. The court found that the projections 
were not material, as there was nothing to suggest that a 
reasonable stockholder would find the information to be 
important – as opposed to merely helpful. Additionally, 
there were questions as to whether the projections were 
reliable and there is no required disclosure for inherently 
speculative information. Consequently, the court found 
that plaintiff could not show a reasonable probability 
of success on the merits and would not be irreparably 
harmed. As such, the court denied plaintiff’s motion for 
a preliminary injunction.

•	In Henson v. Sousa,(118) Vice Chancellor Glasscock 
denied plaintiff Barry Henson’s request for a Temporary 
Restraining Order (“TRO”) enjoining defendants 
Filomena Sousa and Daniel Wilkinson from transferring 
the customer relationships and assets of Talsico, 
LLC (“Talsico”) to a new entity which was formed 
by defendants. Defendants and Henson each had a 

117.  C.A. No. 7950-VCP (Del. Ch. Nov. 19, 2012).
118.  C.A. No. 8057-VCG, 2012 WL 6628817 (Del. Ch. Dec. 19, 2012).

one-third ownership interest in Talsico. Defendants 
formed a new entity – which did not involve Henson 
– and transferred certain of Talsico’s customers as 
well as other assets to the new entity. The court noted 
that plaintiff must demonstrate: (i) the existence of 
a colorable claim; (ii) that irreparable harm will be 
suffered if relief is not granted; and (iii) that a balancing 
of hardships favors plaintiff. The court found that, while 
Henson had a colorable claim for breach of contract 
and breach of fiduciary duties, irreparable harm was 
not established because parallel legal proceedings in 
Australia had already limited the ability of defendants 
to transfer Talsico’s customers and assets to the new 
entity, effectively suspending Talsico’s operations. The 
court also rejected Henson’s argument that injunctive 
relief was an appropriate remedy to prevent fraudulent 
transfers under the Uniform Fraudulent Transfer 
Act (“UFTA”), noting that the relevant section of the 
UFTA still required plaintiff to show that he would be 
irreparably harmed without a TRO. 

sanctions
•	In Crumplar v. Superior Court,(119) the Supreme Court 

affirmed the Superior Court’s holding that the standard 
for imposing Rule 11 sanctions is an objective one but 
vacated the $25,000 in sanctions imposed by the lower 
court, finding that sanctions can only be imposed on 
attorneys when the attorney’s conduct prejudicially 
disrupts the administration of justice. The Court 
also found that courts must conduct a hearing before 
imposing sanctions on their own motion. In this case, 
attorney Thomas Crumplar received sanctions for citing 
the wrong case for a premise of law and for failing to 
distinguish contrary precedent that opposing counsel 
had raised. The Court, noting that Delaware trial courts 
were either divided or inconsistent on whether Rule 11 
required an objective or subjective test, settled the issue 
once and for all by concluding that Rule 11’s provision 
of “reasonableness under the circumstances” was more 
stringent than the original “good-faith formula” and this 
indicated that the drafters of Rule 11 intended to eliminate 
the subjective good-faith standard. However, the Court 
found that Crumplar’s behavior satisfied the objective 
standard and that the Superior Court judge abused 
her discretion by imposing sanctions, because absent 
conduct that prejudicially disrupts the proceeding, Rule 
11 sanctions cannot be a means for policing compliance 
with the Rules of Professional Conduct. Further, the 

119.  No. 643 & 644, 2011, 2012 WL 5194074 (Del. Oct. 22, 2012).
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Court held that courts can only impose sanctions after 
the party has had a reasonable opportunity to respond 
– an opportunity to present evidence and respond orally 
– and that Crumplar was afforded no such opportunity 
here.

settlements
•	In Norberg v. Security Storage Co. of Washington,(120) 

Vice Chancellor Noble, in a letter opinion, addressed 
plaintiff’s motion for an accounting of settlement 
proceeds from a class action settlement that had been 
approved in 2008. The court directed defendant Security 
Storage Company of Washington (“Security Storage”) 
to comply with the 2008 Stipulation of Settlement 
and found that Security Storage had not used the best 
information reasonably available to it to carry out the 
task of distributing the settlement proceeds to the class 
of stockholders. In fact, only about 25 percent of the 
aggregate fund had been disbursed when the motion was 
filed. While the court acknowledged that the Stipulation 
of Settlement did not impose any specific duty on 
Security Storage to track down former stockholders 
who were members of the class, the court did not find 
it reasonable for Security Storage to rely on a fifteen-
year-old stockholder list when more recent information 
was available. The court rejected plaintiffs’ argument 
that the unclaimed funds should escheat to the State 
of Delaware (and not remain with Security Storage for 
its benefit), because the settlement was in an essence a 
“claims-made arrangement,” so no fund was created that 
would be subject to escheat. Finally, the court did not 
order an accounting, because the affidavits submitted in 
connection with the motion served the same result as an 
accounting. 

tortious interference Claims
•	In Soterion Corp. v. Soteria Mezzanine Corp., et 

al.,(121) Vice Chancellor Noble denied defendants’ 
counterclaims for tortious interference with prospective 
business relationships based on a threat of lawsuit but 
awarded defendants all of their reasonable attorneys’ 
fees and expenses under the bad faith exception to the 
American Rule. Plaintiffs had sent a draft complaint to 
a third party who was engaged in business negotiations 
with defendant Soteria Investment Holdings, Inc. 
(“Soteria”). Subsequently, the deal between Soteria 
and the third party prospective buyer – the sale of two 

120.  C.A. No. 12885-VCN, 2012 WL 5845351 (Del. Ch. Nov. 19, 2012).
121.  C.A. No. 6158-VCN, 2012 WL 5392162 (Del. Ch. Oct. 31, 2012).

imaging centers – fell through. Plaintiff filed suit and 
defendants counterclaimed that this threat of litigation 
constituted tortious interference with prospective 
business relationships – a matter of first impression 
in Delaware. The court announced the applicable 
standard, and, after a thorough factual analysis, found 
that defendants did not satisfy the necessary elements 
for the cause of action. The court found that there was 
a reasonable probability of a business opportunity and 
that plaintiffs’ act of sending the draft complaint was 
improper – as plaintiffs never intended to bring their 
claims to definitive adjudication. However, the court 
found that defendants failed to meet their burden to 
prove that: (i) plaintiffs were aware of the relationship 
with which they allegedly intentionally interfered; and 
(ii) plaintiffs conduct was the proximate cause of the 
third party abandoning the deal. The court did hold 
plaintiffs liable for defendants’ attorneys’ fees, because 
plaintiffs knew that the core allegations of the complaint 
were false at the time it was filed, which exemplifies the 
sort of bad faith conduct necessary for an exception to 
the American Rule.
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