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The Delaware Supreme Court and Delaware Court of Chancery are generally 
regarded as the country’s premier business courts, and their decisions 
carry significant influence over matters of corporate law throughout the 
country, both because of the courts’ reputation for unsurpassed expertise in 
the field and because the vast majority of public companies in the United 
States are incorporated in Delaware and, governed by its substantive law. 
Accordingly, Delaware’s corporate jurisprudence provides critical guidance 
to corporations, alternative entities and practitioners in evaluating corporate 
governance issues and related matters. 

Each calendar quarter, the Delaware Quarterly analyzes and summarizes key 
decisions of the Delaware courts  on corporate and commercial issues, along 
with other significant developments in Delaware corporate law. 

The Delaware Quarterly is a source of general information for clients 
and friends of Winston & Strawn, LLP, which is also contemporaneously 
published in the Bank and Corporate Governance Law Reporter. It should 
not be construed as legal advice or the opinion of the Firm. For further 
information about this edition of the Delaware Quarterly, readers may contact 
the Editors, the Authors, or any member of the Advisory Board listed at the 
end of this publication, as well as their regular Winston & Strawn contact.
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Delaware Quarterly: 
July–September 2012
By Jonathan W. Miller, John E. Schreiber, Corinne D. 
Levy, Matthew L. DiRisio, Jill K. Freedman, Ian C. Eisner, 
Anthony J. Ford, Lee A. Pepper and Gianfranco J. Cuadra

The most recent quarter in Delaware corporate governance 
jurisprudence was marked by the Delaware Supreme Court’s 
affirmance of two major, headline-grabbing decisions by 
Chancellor Strine (previously reported on at length in these 
pages), and yet another significant ruling on derivative 
standing by Vice Chancellor Laster.

In Americas Mining Corp. v. Theriault,(1) the Supreme 
Court affirmed Chancellor Strine’s unprecedented $2 billion 
damages award and $300 million attorneys’ fee award in 
In re Southern Peru Copper Corp. Shareholder Derivative 
Litigation,(2) concluding that the Chancellor followed 
established precedent in controlling stockholder cases and 
properly exercised his discretion based on his factual findings.  
The opinion:  (i) reinforces the paramount importance of a 
properly formed and well-functioning special committee, 
comprised of committee members who are not only qualified 
and disinterested, but who enjoy a broad mandate that allows 
them to vigorously pursue alternative transactions (rather 
than simply ratify the transaction favored by the controlling 
shareholder); (ii) establishes that, while sufficient evidence 
of an independent and well-functioning committee will shift 
the burden of persuasion to the plaintiff to show that the 
transaction was not entirely fair, where that determination 
cannot be made on the pretrial record, the burden remains 
with the defendant throughout the trial (though the procedural 
advantage of burden shifting may not be as potent as 
litigants tend to believe, since a committee’s conduct will be 
subject to rigorous scrutiny in interested party transactions 
regardless of who has the burden); and (iii) affirms the Court 
of Chancery’s conclusion that the $304 million fee award 
“creates a healthy incentive for plaintiff’s lawyers to actually 
seek real achievement for the companies that they represent 
in derivative actions and the classes they represent in class 
actions” (potentially making even non-meritorious cases 
more difficult to settle, as many plaintiffs’ lawyers will no 
doubt continue to struggle with the distinction).

1.   No. 30, 2012 WL 4335192 (Del. Aug. 27, 2012).
2.   C.A. No. 961-CS, 2011 WL 6440761 (Del. Ch. Dec. 20, 2011). 

Also this quarter the Supreme Court finally issued its opinion 
in Martin Marietta Materials, Inc. v. Vulcan Materials 
Co.,(3) supporting its earlier decision, rendered in somewhat 
dramatic fashion on the eve of Vulcan’s annual meeting, 
upholding the Court of Chancery’s post-trial issuance of a 
four-month injunction prohibiting Martin Marietta from 
pursuing an unsolicited exchange offer and proxy contest 
to acquire control of Vulcan, based on Martin Marietta’s 
breach of confidentiality agreements between the parties.  
In largely adopting the Chancellor’s reasoning on several 
key points, the Supreme Court’s opinion:  (i) underscores 
the continued primacy of the written words of a contract 
in Delaware corporate jurisprudence, rejecting Martin 
Marietta’s policy-based argument that the Chancellor had 
“stealthily” transformed the confidentiality agreements 
at issue into a standstill agreement; (ii) recognizes that 
use of confidential information in breach of an NDA can 
cause “irreparable harm” to a merger process (in terms of 
leverage, timing, management distraction, and disruption to 
employees) sufficient to justify enjoining a hostile bid; and 
(iii) reinforces the need for precision and clarity in drafting 
confidentiality provisions, as the Delaware courts will not 
automatically imply a standstill provision in otherwise silent 
confidentiality agreements.

The third major decision of note this quarter is Vice 
Chancellor Laster’s decision in South v. Baker,(4) which in 
some respects is the sequel to his decision last quarter in 
Louisiana Municipal Police Employees’ Retirement System 
v. Pyott,(5) which is currently on appeal.  In South, the Vice 
Chancellor solidifies the foundations of a new hurdle for 
plaintiffs’ lawyers seeking to bring Caremark(6)-based 
derivative claims in Delaware by establishing a “presumption 
of disloyalty” to bar such claims by a stockholder who “acts 
contrary to the interests of the corporation but consistent 
with the interests of the plaintiffs’ firm that files the suit.”  
In so doing, the Court provides guidance on when and under 
what circumstances a derivative plaintiff and its counsel 
will be presumptively found to have provided inadequate 
representation justifying dismissal – e.g., by failing to make 
a pre-suit Section 220 books and records demand – and the 

3.   No. 254, 2012 2012 WL 2783101 (Del. July 10, 2012).
4.   C.A. No. 7294-VCL (TRANSCRIPT) (Sept. 25, 2012).
5.   46 A.3d 313 (Del. Ch. 2012) (“Pyott”). 
6.   In re Caremark Int’l Inc. Deriv. Litig., 698 A.2d 959 (Del Ch. 

1996).
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circumstances under which a Delaware dismissal of one 
derivative suit will, and will not, bar other derivative suits 
involving the same corporation.

Each of these decisions is discussed in greater detail below, 
followed by synopses of other recent decisions issued by the 
Delaware courts across a broad range of corporate governance 
topics, including: various issues involving alternative 
entities; appraisal proceedings; arbitration proceedings; 
attorneys’ fees; contract disputes; corporate governance 
matters; fiduciary duties; laches; issues of Delaware practice 
and procedure; and temporary restraining orders. 

Americas Mining Corp. v. Theriault(7)

In a hotly anticipated decision, the Delaware Supreme 
Court affirmed the Court of Chancery’s October 2011 post-
trial decision and final judgment in In re Southern Peru 
Copper Corp. Shareholder Derivative Litigation, in which 
Chancellor Strine awarded roughly $2 billion in damages 
and $300 million in attorneys’ fees in a derivative action 
to remedy breaches of fiduciary duty by a controlling 
stockholder that orchestrated an unfair transaction with the 
entity it controlled.(8)  While the damage and fee awards were 
unprecedented, the Court concluded that the Chancery Court 
had followed existing precedent in awarding such amounts 
and properly exercised its discretion based on its factual 
findings.

The Supreme Court’s opinion reinforced several aspects 
of Chancellor Strine’s lower court ruling, including the 
paramount importance of a properly formed and effectively 
functioning special committee in interested party transactions.  
It also established that while sufficient evidence of an 
independent and effectively functioning special committee 
theoretically shifts the burden of persuasion to the plaintiff to 
demonstrate that the transaction was not entirely fair, if the 
court cannot make this determination based on the pretrial 
record, the burden of persuasion remains with the defendant 
throughout the trial.

Background
On February 3, 2004, Grupo Mexico proposed that 
Southern Peru, a publicly traded company listed on the 

7.    2012 WL 4335192.
8.    The Court of Chancery’s decision in In re Southern Peru Copper 

Corp. Shareholder Derivative Litigation, 2011 WL 6440761, is 
examined in detail in the October 2011 – December 2011 edition 
of this publication.

New York Stock Exchange (“NYSE”), acquire Grupo 
Mexico’s 99.15% interest in a third company – privately 
held Minera Mexico, S.A. de C.V. (“Minera”) – for $3.05 
billion in newly-issued shares of Southern Peru stock.(9)  At 
the time, Grupo Mexico owned 54.17% of Southern Peru’s 
outstanding stock (translating to 63.08% of its voting power) 
and controlled seven of the thirteen seats on Southern Peru’s 
board (the “Board”).(10)  In addition to the block of shares 
owned by Grupo Mexico, Southern Peru had two other large 
shareholders unaffiliated with Grupo Mexico: Cerro Trading 
Company, Inc. (“Cerro”) and Phelps Dodge Corporation 
(“Phelps Dodge”), which owned 14.2% and 13.95% of 
Southern Peru’s outstanding stock, respectively.(11)

Because of Grupo Mexico’s position as Southern Peru’s 
majority stockholder, the Board formed a special committee 
of four directors it considered independent and disinterested 
(the “Special Committee”) to evaluate Grupo Mexico’s 
proposal.(12)  The Special Committee, in turn, retained its 
own financial and legal advisors – Goldman, Sachs & Co. 
(“Goldman”) and Latham & Watkins LLP, respectively – as 
well as a specialized mining consultant to perform diligence 
on Minera’s operations.(13)

In its preliminary valuation materials presented to the Special 
Committee on June 11, 2004, Goldman compared the “give” 
proposed by Grupo Mexico – $3.1 billion in Southern Peru 
stock based on the company’s current market price – with 
the “get”:  Minera, which Goldman initially valued using 
traditional valuation devices, i.e., a discounted cash flow 
analysis, contribution and a sum-of-the-parts analyses.(14) 
Taken together, these metrics yielded a standalone equity 
value for Minera of no more than $1.7 billion.(15)  In other 
words, Goldman initially concluded that, under Grupo 
Mexico’s proposal, Southern Peru would “give” stock with 
a market value of $3.1 billion to Grupo Mexico and would 
“get” in return an asset worth no more than $1.7 billion.

Shortly thereafter, Goldman shifted its analytical valuation 
framework, presenting to the Special Committee a discounted 
cash flow analysis for Southern Peru that generated an 
implied value of $2.06 billion – a number $1.1 billion shy of 

9.    Americas Mining Corp., 2012 WL 4335192, at *2.
10.    Id.
11.    Id. at *3.
12.    Id. at *4.
13.    Id. at *5.
14.    Id. at *6.
15.    Id.
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Southern Peru’s market value of $3.19 billion at the time.(16)  
The revamped analysis assumed that Southern Peru’s stock 
was being overvalued by the market and concluded that the 
Company’s “intrinsic” value ($2.06 billion) was in fact far 
less than its “actual” value ($3.19 billion).(17)  Comforted by 
these new metrics, the Special Committee (and Goldman) 
abandoned the “give-get” analysis, which focused on 
Southern Peru’s market value, and resolved to value the 
companies on a rela tive basis.(18)

Over the next several months, the Special Committee and 
its advisors evaluated the proposal and negoti ated terms 
with Grupo Mexico.(19)  On October 21, 2004, the Special 
Committee recommended, and the Board approved, a 
transaction in which Southern Peru would acquire Grupo 
Mexico’s stake in Minera for 67.2 million newly-issued 
shares of Southern Peru stock (the “Merger”).  At that time, 
the market value of 67.2 million shares of Southern Peru 
was $3.08 billion.  The implied value of Minera, calculated 
solely by reference to Southern Peru’s relative stock price, 
was stated as $3.146 billion.(20)

The Merger ultimately closed on April 1, 2005, after more 
than 90% of Southern Peru stockholders voted in its favor.(21)  
Notably, in the five-plus months between Board approval 
and closing, Southern Peru substantially exceeded its 
financial projections (largely because of the rise in the price 
of copper), causing a significant jump in its stock price.  As 
of the closing date, “67.2 million shares of Southern Peru 
[stock] had a market value of $3.75 billion.”(22)

The plaintiff filed its derivative complaint in late 2004 against 
Grupo Mexico, the Grupo Mexico-affiliated directors on the 
Board, and the members of the Special Committee.(23)  In 
pertinent part, the plaintiff alleged that the Merger was not 
fair because, as a result of a tainted process driven by Grupo 
Mexico, Southern Peru substantially overpaid for Grupo 
Mexico’s stake in Minera.(24) After dismissing the complaint 

16.    Id. at *7
17.    Id.
18.    Id. at *7-8.
19.    Id. at *7-12.
20.    Id. at *14.
21.    Id. at *17.
22.    Id. 
23.    Id.
24.    Id. at *2, *17.

as against the Special Committee members for failing to 
plead a non-exculpated claim under the Company’s exculpa-
tory charter provision adopted pursuant to 8 Del. C. § 102(b)
(7), the Court of Chancery held the case over for trial.(25)

The Court of Chancery’s Ruling
Following trial, the Court of Chancery applied the entire 
fairness standard of review in analyzing the Merger, which 
the parties agreed was the appropriate standard of review.(26)  
Under the entire fairness standard, the defendants were 
required to demonstrate that the deal was entirely fair – as 
to both the process by which the transaction was negotiated 
and the price ultimately paid – to stockholders not affiliated 
with the controller or otherwise conflicted.(27)  The Court 
of Chancery found that the defendants failed to carry their 
burden.(28)

In finding the sale process defective, the Court of Chancery 
characterized the Special Committee as being trapped in a 
“controlled mindset,” where the only options considered 
were those proposed by the controlling stockholder.(29)  The 
Court of Chancery also criticized the Special Committee’s 
narrow mandate, which was limited to evaluating the 
Merger and did not expressly confer any other powers, 
leaving some Special Committee members to question 
whether they even had authority to negotiate with Grupo 
Mexico.(30)  Consequently, the Special Committee failed to 
explore several strategic alternatives that could have altered 
this dynamic and created negotiating leverage vis-à-vis the 
controller.(31)  Instead, the Special Committee acted merely 
to rationalize the transaction proposed by Grupo Mexico 
without scrutinizing whether the acquisition of Minera was 
even a prudent one.(32)

The Court of Chancery also criticized the use of valuation 
metrics that ignored the true market value of Southern Peru 
stock and overvalued Minera’s equity. According to the 
Court of Chancery, the Special Committee was not well-

25.    Id. at *18.
26.    Id. at *22.
27.    Id. 
28.    See id. at *1.
29.    Id. at *24.
30.    Id. at *26.
31.    Id. at *27.
32.    Id. at *27-28. 



Winston & Strawn LLP    |    5Delaware Quarterly

served by its financial advisors, which, like the Special 
Committee itself, strove to justify an unfair price offered by 
Grupo Mexico.(33)

For these reasons, among others, the Court of Chancery held 
that: (i) the Grupo Mexico-affiliated directors had breached 
their fiduciary duty of loyalty; (ii) Southern Peru was entitled 
to roughly $1.3 billion in damages, plus interest, amounting 
to more than $2 billion; and (iii) the plaintiff’s attorneys 
were entitled to $304 million in fees and costs.(34)

The Supreme Court’s Opinion
The defendants appealed the decision, contending that the 
Court of Chancery erred in the following respects, among 
others:  (i) it misapplied the entire fairness standard in finding 
that the transaction was unfair; (ii) it failed to determine 
which party bore the burden of proof prior to trial and erred 
in ultimately allocating that burden to the defendants; (iii) 
it improperly denied the defendants’ request to present a 
witnesses from Goldman to explain Goldman’s valuation 
process; and (iv) it abused its discretion in awarding roughly 
$2 billion in damages and $304 million in attorneys’ fees.  
In a nearly 110-page opinion, the Delaware Supreme Court 
rejected these arguments and reinforced several important 
aspects of the Court of Chancery’s ruling.(35)

First, the Supreme Court affirmed the Court of Chancery’s 
holding that the merger consideration was not entirely fair.  
The defendants argued that the Court of Chancery improperly 
failed to separate its analysis between fair dealing and fair 
price.  The Supreme Court rejected this argument, noting 
the well-settled principle that “[a]lthough the entire fairness 
standard has two components,” the entire fairness analysis 
is “not a bifurcated one as between fair dealing and price.  
All aspects of the issue must be examined as a whole since 
the question is one of entire fairness. . . . The paramount 
consideration, however, is whether the price is a fair one.”(36)  
The Supreme Court, like the Court of Chancery, recognized 
that the Special Committee members were “competent, 
well-qualified individuals with business experience,” and 
that the Special Committee was given the resources to, and 

33.    Id.
34.    Id. at *1.
35.    See generally id.
36.    Id. at *26 (quoting Weinberg v. UOP, Inc., 457 A.2d 701, 709 n. 7 

(Del. 1983)).

indeed did, hire “top tier of the market financial and legal 
counsel.”(37)  However, the Supreme Court agreed with the 
Court of Chancery that the Special Committee process was 
undermined by a “controlled mindset” in which the Special 
Committee “accepted that only one type of transaction was 
on the table, a purchase of Minera by Southern Peru.”(38)  
The Supreme Court echoed the Court of Chancery’s finding 
that the Special Committee lacked a robust mandate to, and 
indeed did not, consider alternative transactions that would 
have protected the interests of minority stockholders.(39)

Second, the Supreme Court held that the Court of Chancery 
did not err in its allocation of the burden of proof under the 
entire fairness standard.  Under Delaware law, a controlling 
stockholder bears the burden of proving that interested party 
transactions are entirely fair to the minority stockholders.(40)  
However, to encourage the use of special committees, 
Delaware courts have permitted defendants to shift the 
burden of persuasion by either demonstrating that (i) the 
transaction was approved by a well-functioning special 
committee of independent directors or (ii) the transaction 
was approved by the target’s minority stockholders in an 
informed vote.(41)  While the defendants here argued prior to 
trial that the burden should be shifted to the plaintiff because 
the transaction was approved by a well-functioning special 
committee, the Court of Chancery was unable to make this 
determination at that stage of the litigation.(42)  Because of 
the fact-intensive nature of the inquiry, the Supreme Court 
did not find that the Court of Chancery acted improperly 
by failing to allocate the burden of persuasion prior to 
trial.(43)  The Supreme Court did, however, hold that the 
issue of “which party bears the burden of proof must be 
determined, if possible, before the trial begins,” and that 
“if the record does not permit a pretrial determination that 
the defendants are entitled to a burden shift, the burden of 
persuasion will remain with the defendants throughout the 
trial to demonstrate the entire fairness of the interested 
transaction.”(44)  The Supreme Court echoed the Court of 

37.    Id. 
38.    Id. 
39.    Id. at *26-27.
40.    Id. at *22.
41.    Id. 
42.    Id. at *22-23.
43.    Id. at *23-24.
44.    Id. at *25.
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Chancery’s observation that the procedural benefit of such 
burden-shifting was modest, and in this particular case, 
would not have impacted the outcome.(45)

Third, the Supreme Court found that the Court of Chancery 
acted within its discretion by denying the defendants’ request 
to present testimony from the Goldman witness.(46)  The 
Supreme Court rejected the defendants’ argument that the 
Court of Chancery should have altered its trial scheduling 
order to accommodate what the Supreme Court termed an 
“eleventh hour” request, recognizing that “trial judges are 
vested with the discretion to resolve scheduling matters and 
to control their own docket.”(47)  The Supreme Court also 
agreed with the Chancery Court that the defendants’ assertion 
that they would be prejudiced by their inability to present the 
testimony was undermined by their statements during post-
trial argument that “the record here is replete with evidence 
showing what Goldman Sachs did and why.”(48)

Fourth, the Supreme Court affirmed the Chancery Court’s 
damages award. Recognizing the lower court’s “wide 
discretion” to award damages in an amount that “approximates 
the difference between the price that the Special Committee 
would have approved had the transaction been entirely fair” 
and the transaction’s actual price, the Supreme Court found 
that the Court of Chancery’s award of roughly $2 billion 
($1.3 billion plus interest) in damages, which was based on a 
multi-factored “give-get” analysis, was a proper exercise of 
discretionary authority.(49)

Finally, the Supreme Court (with Justice Berger dissenting) 
upheld the Court of Chancery’s $304 million fee award to 
plaintiff’s counsel.  The award, which the Supreme Court 
recognized as sizable, represented approximately 15% of the 
“common fund” of $2 billion established by the judgment.(50)  
While, as a percentage, this award was on the low end 
for fee awards in similar cases litigated through trial, the 
defendants argued that the Chancery Court was effectively 
awarding the plaintiff’s attorneys an excessive hourly rate of 
$35,000.(51)  The Supreme Court held that in common fund 

45.    Id.
46.    Id. at *19
47.    Id. at *21.
48.    Id. at *22.
49.    Id. at *31-33.
50.    Id. at *34.
51.    Id. at *38.

cases, the amount of the fund, while not the sole factor, is 
the most important one in crafting a fee award.(52)  Finding 
that the “extraordinary benefit” achieved by the plaintiff in 
this litigation warranted a “very substantial” fee award, the 
Supreme Court held that Court of Chancery’s award of 15% 
of the total judgment was not an abuse of discretion.(53) 

Following the Supreme Court’s opinion, defendants filed 
a motion for reargument limited to the “narrow question” 
of whether the relevant “‘benefit achieved’ for calculating 
attorneys’ fees in a derivative case, against a majority 
stockholder and other defendants, is properly defined as the 
entire judgment paid to the corporation, or, in this case, the 
19% of the entire judgment paid to the corporation, because 
the majority stockholder owns 81% of the corporation.”(54)  
On September 21, 2012, the Supreme Court unanimously 
rejected the motion on two grounds:  (i) it was procedurally 
improper because the defendants failed to raise this issue in 
their opening appeal brief; and (ii) it was without substantive 
merit because “Delaware law does not analyze the ‘benefit 
achieved’ for the corporation in a derivative action, against 
a majority stockholder and others, as if it were a class action 
recovery for minority stockholders only.”(55)

Takeaways
The Supreme Court’s opinion is notable in several respects.

First, it reinforces the Court of Chancery’s holding that it 
is not enough for a special committee to be composed of 
disinterested, well-qualified members in an interested party 
transaction; rather, it needs to aggressively pursue alternative 
transactions pursuant to a robust mandate to withstand entire 
fairness scrutiny.(56)  A special committee should not simply 
seek to justify the transaction desired by the controlling 
shareholder.(57)

Second, the opinion makes clear that where a special 
committee is not “well-functioning” (whether in composition 
or in conduct), the burden of persuasion to demonstrate that 
the interested party transaction was fair remains with the 

52.    Id. at *36-37.
53.    Id. at *36, *42.
54.     Id. at *43.
55.     Id. at *44-45.
56.    See id. at *26-28.
57.    See id.
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defendants throughout trial.(58)  Further, if the pretrial record 
does not permit a burden shift prior to trial, the defendants 
will retain the burden of persuasion to demonstrate the 
entire fairness of the transaction.  However, as the Supreme 
Court noted, echoing the Court of Chancery, the procedural 
advantage gained by this burden shift is not as potent as 
parties may believe, and regardless of where the burden 
falls, a special committee’s actions will be thoroughly and 
rigorously examined under the entire fairness standard in 
interested party transactions.(59)

Finally, in upholding the Court of Chancery’s substantial 
$304 million fee award, and in so doing, reiterating the 
Court of Chancery’s statement that the award “creates a 
healthy incentive for plaintiff’s lawyers to actually seek 
real achievement for the companies that they represent in 
derivative actions and the classes they represent in class 
actions,” the Supreme Court’s ruling may prompt additional 
plaintiffs’ counsel to “roll the dice” and litigate cases through 
trial in the hope of obtaining more substantial fee awards.(60)

Martin Marietta Materials, Inc. v. 
Vulcan Materials Co.(61)

In another significant affirmance, the Supreme Court 
upheld an injunction against Martin Marietta Materials, 
Inc. (“Martin Marietta”) from pursuing an unsolicited 
exchange offer and proxy contest to acquire control of 
Vulcan Materials Company (“Vulcan”), for a period of four 
months.  As previously reported,(62) in May of this year, the 
Delaware Court of Chancery issued the injunction following 
its post-trial finding that Martin Marietta had breached two 
confidentiality agreements relating to its merger discussions 
with Vulcan.(63)  With Vulcan’s annual stockholder meeting 
only two weeks away, Martin Marietta pursued an expedited 
appeal.  On the eve of the annual meeting, following oral 
argument, the Supreme Court of Delaware entered an order 
affirming the Chancery Court’s ruling for reasons that were 

58.    Id. at *22-25.
59.    Id.
60.    Id. at *34.
61.     2012 WL 278310. 
62.   The Court of Chancery’s decision in Martin Marietta Materi-

als, Inc. v. Vulcan Materials Co., C.A. No. 7102-CS, 2012 WL 
1605146, at *1 (Del. Ch. May 4, 2012), is examined in detail in 
the April-June 2012 edition of this publication.

63.      Id. at *1

explicated in a full opinion issued six weeks later.  Though 
the opinion did not reach all of the Chancery Court’s rulings, 
the Court largely agreed with Chancellor Strine’s reasoning 
on those issues that it did address.

Background
Martin Marietta and Vulcan are the two largest construction 
aggregates companies in the United States.(64)  Throughout 
the 2000s, they periodically discussed the possibility of 
a business combination, though they made no significant 
progress.(65)  In April 2010, another round of discussions 
began.(66)

The CEOs of the two companies agreed at their initial 
meeting that discussions needed to remain confidential, 
and they worked from the common understanding that 
any information that the companies shared would be used 
only for the purpose of a consensual deal.(67)  The CEO 
of Martin Marietta in particular was concerned about a 
potential hostile acquisition by Vulcan or another party if the 
discussions became public.(68)  The companies thus executed 
two confidentiality agreements, a Non-Disclosure Letter 
Agreement (the “NDA”) and a Common Interest, Joint 
Defense and Confidentiality Agreement (the “JDA”).(69)

The NDA prohibited the use and the disclosure of non-
public information, which it termed “Evaluation Material,” 
except where expressly permitted.(70)  Such permission 
included using Evaluation Material solely for the purpose 
of evaluating “a possible business combination transaction” 
between Martin Marietta and Vulcan.(71)  The NDA also 
permitted the disclosure of Evaluation Material and related 
information under three paragraphs:

•	Paragraph 2 prohibited disclosure of Evaluation Material 
to anyone except the receiving party’s representatives

•	Paragraph 3 prohibited, subject to Paragraph 4, 
disclosure of the merger negotiations and other related 
information except where “legally required.”

64.      Id. 
65.      Id.
66.    Id.
67.      Id. at *2.
68.      Id.
69.     Id.
70.      Id.
71.     Id.
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•	Paragraph 4 mandated a procedural framework of 
notice and vetting within which  the  “legally required” 
disclosure of either Evaluation Material or the other 
related information covered by paragraph 3 would be 
permissible.(72)

The JDA governed the treatment of privileged information, 
which it termed “Confidential Materials,” that the parties 
exchanged for the purpose of jointly assessing potential 
antitrust implications of a combination.(73)  The JDA 
provided that Confidential Materials would be used “solely 
for purposes of pursuing and completing the Transaction,” 
which the JDA defined as “a potential transaction being 
discussed by Vulcan and Martin Marietta.”(74)  The JDA also 
prohibited the disclosure of Confidential Materials without 
the consent of “all Parties who may be entitled to claim 
any privilege or confidential status with respect to such 
materials.”(75)

Following execution of the confidentiality agreements, 
Vulcan gave Martin Marietta non-public information about 
its business and finances.(76)  As the Court of Chancery 
found after trial, Martin Marietta used and disclosed that 
information in preparing its exchange offer and proxy 
contest to acquire control of Vulcan.(77)  In particular, 
Martin Marietta relied on Vulcan’s Confidential Materials 
to significantly increase its estimate of merger synergies, 
leading Martin Marietta to consider and ultimately launch a 
hostile stock-for-stock acquisition when merger discussions 
deteriorated.(78)  Moreover, Martin Marietta disclosed the 
history of the negotiations and portions of Vulcan’s non-
public materials to the public in both SEC filings and investor 
communications as well as to its advisors.(79)

On the day that Martin Marietta launched the takeover bid, 
it also filed an action in the Court of Chancery, seeking a 
declaratory judgment that the NDA did not bar Martin 
Marietta from pursuing its exchange offer or proxy contest.(80)  
Vulcan counterclaimed, alleging that Martin Marietta had 

72.    Id. at *2-3.
73.      Id. at *3-4. 
74.      Id. at *4.
75.    Id. at *4.
76.      Id.  
77.      Id.
78.     Id. at *4-5.
79.   Id. at *5-6.
80.     Id. at *6.

breached both the NDA and JDA and sought an injunction.(81)  
After trial and oral argument, the Chancery Court found that 
Martin Marietta’s use and disclosure of Evaluation Material 
and Confidential Materials breached both the NDA and the 
JDA, and it enjoined Martin Marietta from pursuing the 
exchange offer and proxy contest for a four-month period.(82)

Martin Marietta appealed, challenging the legal rulings that 
Martin Marietta violated the NDA and the JDA and that an 
injunction was warranted, but not challenging any factual 
findings.(83)  Rather, Martin Marietta argued that the Chancery 
Court’s determination constituted reversible error in four 
respects:  (i) the trial court erred in going beyond the plain 
language of the NDA and considering extrinsic evidence 
because the NDA unambiguously permitted Martin Marietta 
to use Evaluation Material to conduct its hostile exchange 
offer and proxy contest; (ii) the court erroneously held that the 
NDA prohibited Martin Marietta from disclosing Evaluation 
Material and information about the merger discussions 
without prior notice and vetting because the disclosures were 
“legally required” to conduct its hostile bid; (iii) the court 
erred in finding that Martin Marietta had breached the JDA 
because compliance with the NDA constituted compliance 
with the JDA, and furthermore, Martin Marietta’s use of 
Confidential Materials was, in any event, permissible under 
the JDA; and (iv) the court improperly balanced the equities 
and granted injunctive relief without proof of actual injury.(84)  

The Court’s Analysis
While the Court of Chancery dedicated over thirty pages 
of its opinion to the first issue of whether Martin Marietta’s 
conduct violated the use restrictions of the NDA, the 
Supreme Court declined to reach it (though specifically 
stated that the fact that it had not addressed the issue should 
not be viewed as approval or disapproval by the Court of the 
Chancery Court’s determination or the reasons employed in 
connection therewith).(85)  Instead, the Court found sufficient 
grounds to uphold the injunction based on the Chancery 
Court’s rulings that Martin Marietta used and disclosed 
Confidential Materials in violation of the JDA and disclosed 
Evaluation Material in violation of the NDA.  The Court 

81.     Id. 
82.     Id. at *6-7.
83.     See id.
84.     Id. at *7.
85.      Id. at *8 n. 42.
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also affirmed that an injunction lasting four months was an 
appropriate remedy.(86)

Violation of the JDA
The JDA provided that Confidential Materials would be 
used solely “for purposes of pursuing and completing the 
Transaction,” defined as “a potential transaction being 
discussed by Vulcan and Martin [Marietta].”(87)  The 
Chancery Court determined that, as a factual matter, this 
referred only to a negotiated merger, not to a hostile bid; 
thus, it held that Martin Marietta’s use and disclosure of 
Confidential Materials violated the JDA.(88)

Martin Marietta raised three arguments for why its use of 
Confidential Materials did not breach the JDA.  First, it argued 
that the phrase “a potential transaction being discussed” did 
not refer only to a negotiated merger.(89)  Second, Martin 
Marietta argued that, even if it did, the JDA permitted the 
use of Confidential Materials for “purposes of pursuing and 
completing the Transaction,” and Martin Marietta’s hostile 
bid would ultimately facilitate a negotiated merger.(90)  Third, 
it argued that both its use and disclosure of Confidential 
Materials were permissible because, under the terms of the 
JDA, compliance with the NDA constituted compliance with 
the JDA.(91)

Rejecting Martin Marietta’s argument that the first issue was 
a purely legal question of contractual interpretation subject 
to de novo review, the Court found that the challenged 
determination presented a mixed question of fact and law, 
the latter component of which cannot be overturned unless 
it is found to be clearly wrong.(92)  The Court then noted that 
the relevant operative language of the JDA – “a potential 
transaction being discussed” – was unambiguous (a fact 
Martin Marietta had not seriously challenged), and found 
that the only remaining dispute was the factual question of 
what transaction was “being discussed.”(93)  The Court found 
that the Chancery Court’s factual findings on this issue 
supported its finding that the transaction “being discussed” 

86.   Id. at *8.
87.      Id. at *9.
88.   Id.
89.     Id.
90.   Id.
91.     Id.
92.     Id.
93.      Id. at *10.

was a potential merger – not an acquisition (by Vulcan or 
otherwise).(94)

Likewise, the Court deferred to the Chancery Court’s factual 
findings in rejecting Martin Marietta’s second argument 
that the JDA expressly allowed Martin Marietta to use 
Confidential Materials because a hostile bid would ultimately 
facilitate a negotiated transaction.(95)  The Court held that the 
Chancery Court’s finding that the only transaction being 
discussed would be “friendly” or “negotiated” “expressly 
and categorically excluded Martin’s ‘hostile bid of a business 
combination . . . effected by a pressure strategy.’”(96)

Finally, the Court was similarly unpersuaded by Martin 
Marietta’s argument that the JDA was, by its terms, 
subservient to the NDA and, therefore, because it had not 
violated the NDA, it could not have violated the JDA.(97)  The 
argument was grounded in a paragraph of the JDA which 
provided that “[n]either the existence of nor any provisions 
contained in this Agreement shall affect or limit any other 
confidentiality agreements, or rights or obligations created 
thereunder, between the Parties in connection with the 
Transaction.”(98)  The Court affirmed the Chancery Court’s 
holding that such an interpretation was unreasonable, as it 
ran contrary to the plain language and would rob the JDA 
of “any independent legal significance.”(99)  Furthermore, 
adopting such an interpretation would violate the “cardinal 
rule . . . that, where possible, a court should give effect to all 
contract provisions.”(100)

Violation of the NDA
The Chancery Court found that Martin Marietta’s disclosure 
of Evaluation Material and other non-public information 
violated the NDA based on two alternate grounds:  Paragraphs 
3 and 4 required that any legally required disclosures of non-

94.   Id. at *9-10.
95.    Id. at *10.
96.   Id. (quoting Martin Marietta Materials, Inc., No. 254, 2012, 2012 

WL 1605146, at *38-40) (omission in original)). 
97.    Id. at *10.
98.     Id. 
99.     Id. 
100.   Id. (quoting Sonitrol Holding Co. v. Marceau Investissements, 607 

A.2d 1177, 1184 (Del. 1992) (emphasis in original)). 
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public information be triggered by an “external demand”;(101) 
or alternatively, Paragraph 4 required that legally required 
disclosures of Evaluation Material be triggered by an 
external demand and preceded by a process of prior notice 
and vetting.(102)

The Court adopted the latter holding of the Chancery Court 
and affirmed that Martin Marietta’s disclosure of Evaluation 
Material violated the NDA.(103)  Martin Marietta argued 
that Paragraph 3 of the NDA permitted its disclosure of 
Evaluation Material in SEC filings as “legally required,” 
but the Court noted that the terms of Paragraph 3 did not 
cover Evaluation Material.(104)  While Paragraph 3 covered 
disclosure of the merger negotiations and “any of the 
terms, conditions, or other facts with respect thereto,” it 
was unreasonable to interpret that clause to encompass 
a key term like “Evaluation Material.”(105)  Furthermore, 
it was Paragraph 4 that explicitly governed the disclosure 
of Evaluation Material, which provided that disclosure of 
Evaluation Material was permissible only if it was legally 
required and triggered by an external demand, and then 
only if the disclosing party engaged in a process of notice 
and vetting.(106)  Martin Marietta never received an external 
demand, nor did it engage in the notice and vetting process 
and, thus, the disclosures violated the NDA.(107)

The Injunction
Finally, Martin Marietta claimed that the Chancery Court 
committed reversible error in balancing the equities and 
granting injunctive relief without any evidence of irreparable 
injury.(108)  Reviewing this claim for an abuse of discretion, 
the Court rejected Martin Marietta’s argument on both 
legal and factual grounds.(109)  The NDA explicitly provided 
that money damages would be an insufficient remedy for 
a breach and that the injured party would be entitled to 

101.    Id. at *11.  The Court used the term “external demand” to refer to 
“oral questions, interrogatories, requests for information or docu-
ments in legal proceedings, subpoena, civil investigative demand 
or other similar process,” as quoted from Paragraph 4 of the NDA.  
Id. at *13.

102.   Id. at *11.
103.    See id. at *12.
104.     Id.  
105.   Id. at *12, *14.
106.   Id. at *12-13.
107.    Id. at *14.
108.    Id. at *15.
109.    Id.

injunctive relief, while the JDA had a similar provision 
that obligated the parties to pursue “equitable or injunctive 
relief” – and not monetary damages – in the event of a breach 
of that agreement – both of which were sufficient to establish 
irreparable injury as a matter of law.(110)  Moreover, and in 
any event, the Court found that, as a factual matter, Vulcan 
had successfully proved at trial that it had been harmed 
by the improper disclosures, as Vulcan lost negotiating 
leverage and became an acquisition target, distracting both 
management and employees.(111)

The Court also affirmed that the four-month period of the 
injunction, which was tied to the expiration of the NDA, was 
a reasonable length of time, even though, when combined 
with Vulcan’s advance notice bylaw, it effectively forced 
Martin Marietta to wait another year until the next Vulcan 
annual stockholder meeting.(112)  The Court found that while 
this could be a legitimate harm to consider in balancing 
the equities in different circumstances, the Chancery Court 
did not abuse its discretion in imposing the injunction and 
had properly balanced Vulcan’s reasonable contractual 
expectations with the delay imposed on Martin Marietta due 
to its own conduct.(113)

Takeaways
With the Delaware Supreme Court affirming the trial court’s 
judgment with little deviation from Chancellor Strine’s 
opinion, the takeaways from this dispute noted in last 
quarter’s issue remain applicable.  But it is worth reiterating 
certain points here, along with some additional lessons from 
Justice Jacobs’ opinion.

First, it is no surprise that the Supreme Court was unwilling 
to depart from the Delaware norm of enforcing contracts as 
written.  The Court was unimpressed by Martin Marietta’s 
assertion that the Court of Chancery “stealthily” transformed 
the confidentiality agreements into a standstill agreement,(114) 
which Martin Marietta had argued below was bad policy 
as it risked chilling M&A activity.(115)  The Court took 
several pages to clarify for Martin Marietta that standstill 

110.   Id. 
111.  Id. 
112.    Id. at *16.
113.    Id. 
114.     Id. at *8-9.
115.     See Martin Marietta Materials, Inc., C.A. No. 7102-CS, 2012 WL 

1605146, at *56-57.
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agreements and confidentiality agreements are “qualitatively 
different,” as the former prohibit hostile bids while the latter 
prohibit unauthorized use and disclosure of confidential 
information.(116)  Thus, the Court emphasized at the outset of 
its analysis that “the issue is whether the Court of Chancery 
properly applied the canons of contract interpretation to the 
NDA and the JDA as confidentiality agreements.”(117)

Second, the Supreme Court indicated that it takes seriously 
that the disclosure of confidential information can upset 
the delicate atmosphere surrounding merger discussions, 
ruling that breaches of confidentiality agreements can cause 
“irreparable harm” that justify enjoining a hostile bid.(118)  
In particular, the Supreme Court found sufficient harm 
in Vulcan’s losing of negotiating leverage, becoming an 
acquisition target at an unfavorable time, and its employees 
and management becoming concerned and distracted.(119)

And finally, corporate practitioners should be precise in 
drafting and reviewing confidentiality provisions.  While 
Delaware courts will not hesitate to interrupt potential major 
transactions based on breaches of confidentiality, they also 
will not automatically imply a standstill provision in otherwise 
silent confidentiality agreements.  Negotiating parties should 
limit the uncertainty and be explicit in restricting the use 
of confidential information to a consensually negotiated 
transaction where applicable.

South ex rel. Hecla Mining Co. v. 
Baker(120)

In January of this year, Hecla Mining Company, an Idaho-
based (Delaware-incorporated) company in the business 
of discovering, producing and marketing precious metals 
(“Hecla” or the “Company”), was ordered by the United 
States Mine Safety and Health Administration (“MSHA”) to 
shut down one of the two mines it owns and operates (Lucky 
Strike mine, located in northern Idaho) after a series of three 
tragic accidents occurred in less than a year.(121)  On January 
11, 2012, Hecla publicly announced the Lucky Strike 

116.   2012 WL 2783101, at *8-9.
117.     Id. at *9.
118.    See id. at *15.  
119.    See id. at *15-16.
120.   C.A. No. 7294-VCL.
121.   See generally id. at *1, *3, *5-11.  

shutdown and significantly lowered its projections for silver 
production for 2012.(122)  Two weeks later, MSHA issued a 
press release announcing that, in the course of investigating 
the third of the three accidents, it had identified numerous 
safety violations at Lucky Strike resulting in large part from 
management failures.(123)  Not surprisingly, the combination 
of the two press releases and Hecla’s downward revision of 
earnings triggered a slew of lawsuits, including two federal 
securities class actions and seven follow-on derivative suits, 
all of which, save the South case, were filed in state or federal 
court in Idaho.(124)

The South plaintiffs, like those in the other six derivative 
suits, asserted claims against Hecla’s directors for breach of 
their oversight duties under Caremark in connection with 
the mining accidents.(125)  None of the plaintiffs (i) made a 
demand on the Hecla board to file suit on the Company’s 
behalf or (ii) exercised their right to inspect Hecla’s corporate 
books and records under 8 Del. C. §220 prior to filing 
derivatively, despite repeated admonitions by the Court of 
Chancery to do so (including, as described below, in Vice 
Chancellor Laster’s recent decision in Louisiana Municipal 
Police Employees’ Retirement System v. Pyott(126)).

On defendants’ motion to dismiss, the Court of Chancery 
rejected plaintiffs’ argument that the directors’ potential 
liability under Caremark rendered demand futile under 
Court of Chancery Rule 23.1, because plaintiffs alleged no 
colorable connection between the board’s decision-making 
activity and the safety violations leading to the accidents at 
the Lucky Strike mine.(127)  In other words, plaintiffs failed to 
allege any basis from which to infer that the board knowingly 
or consciously permitted the corporation to violate the law or 
failed to put in place a proper reporting system to monitor 
the corporation’s legal compliance as required to prove a 
Caremark claim:(128)  

Ultimately, plaintiffs’ counsel was forced 
to retreat during oral argument to a more 
reductionist position: knowledge can be 

122.   Id. at *10.
123.   Id. at *10-11.
124.   Id. at *11-12.
125.   Id. at *12.
126.   46 A.3d at 335-36. 
127.   South, C.A. No. 7294-VCL, at *15-24. 
128.   See Stone ex rel. AmSouth Bancorporation v. Ritter, 911 A.2d 362 

(Del. 2006); Caremark, 698 A.2d 959. 
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inferred because three safety incidents 
occurred within one year.  Tr. 28-29.  Like 
any simplistic bright-line rule, a three-
incidents-in-a-year test would be easy to 
administer.  And concededly the number 
three has a lot going for it.  Three Graces.  
Three Fates.  Three wishes from the 
djinni in Aladdin’s lamp.  It’s the number 
of licks it takes to get to the center of a 
Tootsie Pop, and for fans of Schoolhouse 
Rock, it will always be a magic number.  
But three mining accidents in a year 
does not support a reasonable inference 
of board involvement, much less bad 
faith, conscious wrongdoing, or knowing 
indifference on the part of a board of 
directors, particularly where the incidents 
appear unrelated.  In a large corporation 
engaged in a dangerous business, three 
incidents could readily happen in a single 
year because of decisions made and actions 
taken sufficiently deep in the organization 
for the board not to have been involved.(129)

Perhaps more significant than the Court’s demand futility/
Caremark analysis, however, was the nature of its dismissal 
ruling, which dismissed the Caremark claims with prejudice 
as to the named plaintiffs on the ground that they had provided 
“inadequate representation” to the Company as required under 
Rule 23.1 to serve as a representative plaintiff.(130)  Drawing 
on his recent ruling in Pyott and other Delaware cases, the 
Vice Chancellor invoked a “presumption that a plaintiff who 
files a Caremark claim hastily and without using Section 
220 or otherwise conducting a meaningful investigation 
has acted disloyally to the corporation and served instead 
the interests of the law firm who filed suit.”(131)  In doing 
so, the Court reiterated its contempt for knee-jerk derivative 
claims filed in the wake of a corporate trauma without a 
predicate assessment of the underlying facts through Section 
220, and further signaled to would-be plaintiffs the futility, 

129.   South, C.A. No. 7294-VCL, at *24.
130.   Id. at *37-40.
131.   Id. at *33 (citing Pyott, 46 A.3d at 335-36; Baca v. Insight En-

ters., Inc., No. 5105-VCL, 2010 WL 2219715, at *5 (Del. Ch. 
June 3, 2010); King v. VeriFone Hldgs., Inc., 994 A.2d 354, 364 
n.34 (Del. Ch. 2010), rev’d on other grounds, 12 A.2d 1140 (Del. 
2011)).

going forward, of the “race to the courthouse” approach in 
the derivative setting.(132)

At the same time, the Court went to great lengths to protect 
(and reward) plaintiffs who, unlike those here, heed the 
Court’s advice and undertake a responsible assessment of 
the underlying facts through a Section 220 demand prior 
to filing a derivative claim based on corporate trauma.  
Noting that at least two different Hecla shareholders 
had demanded Company records to investigate parallel 
derivative claims without filing suit, the Court determined, 
sua sponte, that because the South plaintiffs had failed to 
rebut the presumption that they acted disloyally and thus 
provided inadequate representation, the “dismissal of [their] 
complaint should not have preclusive effect on the litigation 
efforts of more diligent stockholders.”(133)  That conclusion is 
significant in several respects.

To begin with, the Court’s unsolicited foray into issues 
relating to the collateral estoppel effect of its own decision is 
a clear byproduct of the recent Pyott decision.  There, Vice 
Chancellor Laster denied a motion to dismiss derivative 
claims on collateral estoppel grounds and held – against a 
growing body of authority to the contrary – that the dismissal 
of a derivative action under Rule 23.1 does not preclude a 
subsequent derivative action by a different shareholder 
challenging the same conduct because there is no “privity” 
between the two stockholder plaintiffs.(134)  Secondarily, 
and almost as an afterthought, the Vice Chancellor added 
in Pyott that plaintiffs who initiate a derivative suit based 
on the announcement of corporate “trauma” without first 
conducting a meaningful investigation into the underlying 
events are subject to a “fast-filing” presumption that they 

132.   See id. at *11-13, *37-41.  Indeed, the Court laid much of the 
blame on plaintiffs’ counsel, finding that he had failed to rebut the 
presumption of disloyalty (and inadequate representation) when 
given the chance to do so through Court-imposed supplemental 
briefing on the issue.  See id. at *37-41.  As the Court explained, 
plaintiffs’ counsel “admitted that he spent at most ‘several hours’ 
on the complaint and only consulted publicly available docu-
ments” (id. at 39) and “candidly (and commendably) conceded 
that he filed quickly because of the pressures [to capture lead 
plaintiff and lead counsel status]” (id. at 40).  According to the 
Court, “these circumstances support an inference of disloyalty 
and a finding of inadequacy.”  Id. 

133.   See id.  In the Court’s view, such a holding comports with the ex-
pectations set by Court of Chancery Rule 15(aaa) and “‘freshen[s] 
the litigation environment so other plaintiffs whose lawyers . . . 
conducted a pre-suit investigation might feel that they could now 
lead the case.’”  Id. at *28 (quoting King, 994 A.2d at 355). 

134.   See generally 46 A.3d 313.
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have failed to provide adequate representation under Rule 
23.1 (a separate and independent basis for denying the earlier 
decision collateral estoppel effect).(135)

The Court in South distanced itself from Pyott’s reliance 
on the absence of privity by resting its decision almost 
entirely on the presumably firmer ground of inadequate 
representation.(136)  Tellingly, the Court emphasized that, 
whatever the conflicting views on the preclusive effect of 
a with-prejudice dismissal under Rule 23.1, “[t]here is a 
broad consensus . . . that a with-prejudice dismissal does not 
have preclusive effect if the initial plaintiff failed to provide 
adequate representation for the corporation.”(137)  To that end, 
the Court went so far as to request supplemental briefing by 
the parties on that precise issue, which, among other things, 
permitted it to make its findings on a fuller record.(138)

The South opinion will undoubtedly prove impactful in the 
landscape of derivative litigation.  The decision could serve 
to halt a long-running trend whereby the dismissal of hastily-
filed derivative claims asserted by one stockholder in the wake 
of corporate trauma forever blocks subsequent stockholders 
from asserting demand futility allegations in any forum, 
even where the later claims are supported by a meaningful 
investigation.  And while the real-world significance of 
South (and Pyott, for that matter) remains uncertain (the 
Court expressly limited the application of the disloyalty 
presumption to hastily-filed Caremark claims, which are 
viewed skeptically and notoriously difficult to plead(139)), one 
thing is clear: between the with-prejudice dismissal in South 
and the Supreme Court’s affirmance of the Chancery Court’s 
$304 million fee award in Grupo Mexicano, the Delaware 
courts are making a strong push to preserve the integrity of 
derivative litigation, both by punishing “fast-filers” and by 
rewarding plaintiffs who, in the Court’s view, have acted in 
the best interests of the corporation.(140)

135.   Id. at 348-49. 
136.   Compare South, C.A. No. 7294-VCL, at *37-41 (finding no pre-

clusive effect due to inadequacy of representation) with 46 A.3d 
at 334 (finding no preclusive effects due to lack of privity).  In-
deed, the Court allows that while “good faith disagreements exist 
about whether other stockholders of the corporation are in privity 
with the named plaintiff such that the with-prejudice dismissal has 
preclusive effect on other derivative actions” (South, at *13), the 
Court’s holding that no privity exists appears to be in a distinct 
minority.  

137.   South, C.A. No. 7294-VCL, at *2-3.
138.   See id. at *3.
139.   See id. at *12-13, *30, *33, *36.
140.   See id. at *11-13, *36-41.  

Additional Developments In 
Delaware Business And Securities 
Law
Beyond those topics addressed above, the Delaware courts 
also issued noteworthy decisions in the following areas of 
law during the past quarter.

Alternative Entities

Contract Interpretation
•	In Matthew v. Laudamiel,(141) Vice Chancellor Noble 

denied plaintiff’s motion for partial summary judgment 
on plaintiff’s claim that defendants, his co-managers 
of Aeosphere LLC (“Aeosphere”), had breached the 
parties’ LLC agreement by voting to dissolve Aeosphere 
during an emergency board meeting at which plaintiff 
was not present and, as a result, unlawfully converted 
plaintiff’s interests in Aeosphere.  Plaintiff claimed 
that the LLC agreement required the votes of all three 
managers (plaintiff and the two defendants) to dissolve 
Aeosphere, while defendants argued that a “dead lock” 
had arisen under the LLC agreement when the parties 
reached an impasse, thus allowing the two defendants 
to vote in favor of Aeosphere’s dissolution as a quorum 
of the board.  Looking to the plain language of the 
LLC agreement, the Court denied plaintiff’s motion 
after finding several issues of material fact concerning 
the contract’s interpretation.  In particular, there was a 
question as to whether plaintiff’s refusal to attend the 
emergency board meeting constituted a “dead lock” 
as defined in the LLC agreement.  Moreover, contrary 
to the plaintiff’s assertions, the defendants’ verified 
counterclaims which were served as an affidavit 
raised further issues of fact regarding the legality 
and/or propriety of plaintiff’s conduct under the LLC 
agreement.  The Court concluded by clarifying that, 
under the LLC agreement, a material breach by one party 
would relieve the other party of performance, because 
substantial failure to live up to the material terms of 
a valid contract nullifies that contract and justifies the 
other party to abandon or refuse further performance.

•	In Seibold v. Camulos Partners LP,(142) Chancellor 

141.  C.A. No. 5957-VCN, 2012 WL 2580572 (Del. Ch. June 29, 2012).
142.   C.A. No. 5176-CS (Del. Ch. Sept. 17, 2012). 
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Strine resolved the question of whether a hedge fund 
breached its limited partnership agreement (the “LPA”) 
by refusing to distribute a former partner’s capital 
investment.  The plaintiff, Seibold, was an analyst and 
a limited partner in the hedge fund Camulos Partners 
LP (“Camulos”).  Seibold became disillusioned with the 
fund and left to start a competing hedge fund.  Before 
departing, Seibold downloaded many documents from 
the Camulos server, including investor lists, counterparty 
contacts, marketing presentations, investment ideas, 
and partnership agreements.  Seibold then requested 
the return of his capital investment and the amount his 
investment had gained in value.  However, Camulos 
learned that Seibold had downloaded the documents 
and demanded the return of all Camulos’ confidential 
information.  Seibold subsequently filed suit against 
Camulos for breach of contract, tortious interference 
with contract and unjust enrichment.  Camulos 
counterclaimed for breach of contract and breach of 
fiduciary duty in connection with Seibold’s alleged 
improper use and disclosure of Camulos’ confidential 
information.  Camulos also asserted claims against 
Seibold’s new hedge fund for tortious interference with 
contract, unjust enrichment, and conversion.  The Court 
found that the fund and the general partner breached the 
LPA by not distributing Seibold’s withdrawal proceeds 
and also ruled in favor of Seibold on his other claims, 
with the exception of Seibold’s request for an excessively 
high rate of prejudgment interest.  The Court then 
determined that Seibold breached his confidentiality 
agreement as an employee of the investment manager, 
but, because the hedge fund was not able to establish 
any harm or that Seibold profited from the breach of 
fiduciary duty, the Court denied Camulos’ request for 
disgorgement.  On the issue of fee shifting, the Court 
held that each party should pay their own costs.  

Mergers & Acquisitions
•	In In re: Encore Energy Partners LP Unitholder 

Litigation,(143) Vice Chancellor Parsons granted a motion 
to dismiss in connection with a purported self-interested 
merger transaction in the limited partnership context.  
The general partner of the limited partnership sought 
“Special Approval” from the conflicts committee of 

143.   C.A. No. 6347-VCP, 2012 WL 3792997 (Del. Ch. Aug. 31, 2012).  

Encore Energy Partners LP (“Encore”) before approving 
a merger that involved an affiliated transaction.  If the 
special approval was deemed valid, then the Limited 
Partnership Agreement (the “LPA”) protected the 
merger from challenge and the general partner from 
certain claims in connection with the merger.  Plaintiffs 
claimed that the special approval was defective under 
the terms of the LPA.  The Court first noted that although 
a general partner owes fiduciary duties to a limited 
partnership, the limited partnership agreement can 
establish a contractual standard of review that supplants 
traditional fiduciary duty analysis.  In Encore’s LPA, the 
express provision providing that the general partner and 
its affiliates could engage in a conflicted transaction if 
they had special approval from the conflicts committee 
without breaching the LPA governed the Court’s 
analysis.  As a result, the Court considered whether 
the conflicts committee acted in subjective good faith 
in providing special approval.  The Court determined 
that there were insufficient facts alleged to show that the 
conflicts committee’s approval of the merger was made 
in bad faith.  As such, the general partner’s actions were 
immunized and the merger could not be challenged.

Appraisal Proceedings 
•	In In re: Appraisal of the Orchard Enterprises, 

Inc.,(144) Chancellor Strine used a discounted cash flow 
(“DCF”) analysis to determine the fair market value of 
Orchard Enterprises, Inc. (“Orchard”) in the context 
of an appraisal proceeding.  The Court first addressed 
the parties’ main dispute over the parties’ differing 
treatment of a $25 million liquidation preference 
which was arguably owed by Orchard to its preferred 
stockholders, including Dimensional Associates, LLC 
(“Dimensional”), Orchard’s controlling stockholder 
that had cashed out Orchard’s minority stockholders in 
the underlying transaction.  The $25 million liquidation 
preference was payable to Dimensional under three 
circumstances: (i) a dissolution of the company; (ii) a sale 
of all or substantially all of the company’s assets leading 
to a liquidation of the company; or (iii) a sale of control 
of the company to an unrelated third party.  The parties 
agreed that the underlying transaction fell outside the 
bounds of the three circumstances, but Orchard argued 

144.   C.A. No. 5713-CS, 2012 WL 2923305 (Del. Ch. July 18, 2012). 
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that the liquidation was a “near certainty” on the merger 
date and thus reflected the value of the preferred stock.  
Petitioners argued that the triggering of the liquidation 
preference was speculative and that the preferred stock 
should be valued on an as-converted to common stock 
basis.  The Court agreed with petitioners and held that 
the possibility of a triggering event occurring “was 
entirely a matter of speculation.”  The Court determined 
that fair value in an appraisal is to be determined by 
the subject company’s going concern value.  Therefore, 
the preferred stockholders’ share of Orchard’s going 
concern value at the time of the merger was equal to the 
preferred stock’s as-converted value, not the liquidation 
preference payable to the preferred stockholders if a 
post-merger liquidation event were to occur.  The Court 
then considered the experts’ DCF analyses and rejected 
Orchard’s comparable companies and comparable 
transactions methodologies, because none of the 
comparable companies used were sufficiently similar to 
Orchard.  The Court considered what projections and 
appropriate discount rate to use for the DCF analysis 
and conducted its own DCF analysis.  The Court found 
a fair value of $4.67 per share for Orchard common 
stock – a 127% increase to the $2.05 per share merger 
consideration paid by Dimensional to the minority 
stockholders in the underlying cash out transaction. 

Arbitration

Awards 
•	In Viacom Int’l, Inc. v. Winshall,(145) Chancellor Strine 

dismissed Viacom’s challenge to an arbitration award 
and granted defendant’s request to enforce the Award 
in accordance with the Federal Arbitration Act (the 
“FAA”).  The parties’ merger agreement included an 
earn-out provision by which stockholders of the target 
company would receive annual payments.  Under the 
agreement, Viacom would calculate the annual earn-
out and the stockholders’ representative would submit 
a “Summary of Issues” addressing any disagreements 
with Viacom’s calculation.  Any unresolved differences 
over the earn-out calculation would then be submitted to 
final and binding arbitration.  After a poor year of sales, 
Viacom reported that there might be no earn-outs, and 
the stockholders’ representative submitted a Summary 

145.    C.A. No. 7149-CS, 2012 WL 3249620 (Del. Ch. Aug. 9, 2012). 

of Issues stating that Viacom owed approximately $577 
million in earn-outs.  The parties then submitted the 
dispute to arbitration.  By joint-letter agreement, the 
parties agreed to limit the documents they would submit 
to the arbitration panel.  While a portion of Viacom’s 
ultimate calculation was not included in the list of 
documents contained in the joint-letter agreement, 
Viacom nevertheless included it in its submission to 
the panel.  When the panel ultimately determined that 
the calculation was not properly before it, and ordered 
Viacom to pay earn-outs of approximately $300,000, 
Viacom challenged the award, arguing that the panel 
committed “manifest error” by refusing to consider its 
calculation.  Noting the high level of deference courts 
are required to give an arbitration award under the 
FAA, the Chancellor found that whether an argument 
had been properly presented to an arbitration panel is a 
question of procedural, and not substantive, arbitrability 
and, thus, properly decided by the panel.  The Court 
upheld the award, finding that the panel carefully stayed 
within its stated authority by refusing to consider the 
calculation.

Confidential Proceedings
•	In Delaware Coalition for Open Government, Inc. 

v. Honorable Leo E. Strine, Jr.,(146) United States 
District Judge McLaughlin of the Eastern District of 
Pennsylvania, sitting by designation in the District 
Court of Delaware, garnered much attention in 
striking down the Court of Chancery’s confidential 
arbitration proceedings process as violative of the First 
Amendment’s qualified right of access to criminal and 
civil trials.  That process, created by the Delaware State 
Legislature in 2009 through Section 349 of the Delaware 
Code and governed by Court of Chancery Rules 96 
through 98, amended the normal rules governing the 
resolution of disputes in the Court of Chancery to 
allow that Court “to arbitrate business disputes when 
the parties request a member of the Court of Chancery, 
or such other person as may be authorized under the 
rules of the Court, to arbitrate a dispute” in order to 
streamline and expedite lawsuits.  In order to participate 
in such arbitrations, parties were required to follow a 
set of rules designated to achieve a prompt resolution 

146.   C.A. No. 1:11-1015, 2012 WL 3744718 (D. Del. Aug. 30, 2012). 
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of the matter, and all of the arbitration pleadings and 
motions were required to be submitted directly to the 
arbitrator, confidentially.  Judge McLaughlin noted that 
although the United States Supreme Court had never 
addressed the issue of whether the public has a right to 
attend civil proceedings, every federal appellate court to 
consider the issue, including the Third Circuit, had held 
that there is a right of access to civil trials.  Noting that 
the Third Circuit applies the “logic and experience” test 
in determining whether there is a public right of access 
to a particular proceeding or record, Judge McLaughlin 
held that test should apply to the Court of Chancery’s 
confidential arbitration proceedings because they were 
essentially civil trials.  In the Court’s view, sitting 
judges, who act pursuant to state authority and who 
have a special responsibility to serve the public interest, 
do not normally take on the role of arbitrators bound by 
private agreements, and the Court found that taking on 
such a role undermines the sitting judge’s role and his or 
her obligations to the public.  Finding that the Chancery 
Court’s arbitration proceedings must be open to the 
public, Judge McLaughlin struck down those provisions 
that required the proceedings to be confidential.

Attorneys’ Fees
•	In ASB Allegiance Real Estate Fund v. Scion 

Breckenridge Managing Member, LLC, et al.,(147) Vice 
Chancellor Laster awarded $3.2 million in attorneys’ 
fees and costs under the fee-shifting provisions of 
three LLC agreements to plaintiffs, affiliates of ASB 
Capital Management, LLC, and against defendants, 
affiliates of the Scion Group, LLC, in connection with 
a contract dispute at issue in a Chancery Court action 
and three related federal cases.  The Court analyzed 
the fee-shifting provisions in three LLC agreements, 
each of which contained an erroneous provision.  
Scion had filed suit in federal court to enforce the 
agreements after ASB notified Scion of the erroneous 
provisions.  ASB then initiated the Delaware Action 
for reformation of the agreements.  Subsequently, 
Scion filed an additional two suits in separate federal 
courts to enforce the agreements.  The agreements at 
issue contained fee-shifting provisions which required 
the non-prevailing party to any action to enforce the 

147.   C.A. No. 5843-VCL, 2012 WL 3027351 (Del. Ch. July 9, 2012).

provisions of the agreements to pay the prevailing party 
all reasonable fees and costs incurred in connection 
with such enforcement.  ASB prevailed in the Delaware 
Action, and the parties then dismissed the federal 
cases by stipulation.  The Court first analyzed Scion’s 
breach of implied covenant counterclaim, asserted in 
the Delaware Action, and found that the claim sought 
to enforce an implied term of the parties’ agreements, 
and, as such, it was covered by the fee provision.  The 
Court then turned to the federal lawsuits and found that 
they all formed a single controversy and were all actions 
to enforce the parties’ agreements.  Thus, the fees ASB 
incurred in defending against the federal actions were 
also covered by the fee provisions.  Finally, the Court 
examined the reasonableness of the fee award and 
considered the factors set forth in the Delaware’s Rules 
of Professional Conduct, including: the time and labor 
required by the lawyer; the novelty and difficulty of the 
questions involved; the fee customarily charged in the 
locality for similar services; the amount involved and 
the results obtained; the experience, reputation and 
ability of the lawyer or lawyers performing the services; 
and the nature and length of the lawyer’s professional 
relationship with the client.  After carefully considering 
these factors, the Court found ASB’s fee request to be 
reasonable and awarded it all of the fees incurred in the 
four actions.   

•	In Coughlin v. South Canaan Cellular Investments, 
LLC,(148) Vice Chancellor Laster issued a short letter 
opinion awarding fees and costs to the petitioner, 
Frank M. Coughlin, after South Canaan Cellular 
Investments, LLC and South Canaan Cellular Equity, 
LLC (collectively, “South Canaan” or the “LLCs”) 
requested fee shifting under the bad faith exception to 
the American Rule – a request that was itself made in bad 
faith.  Under both LLC agreements, filing a voluntary 
bankruptcy petition constitutes an event of dissolution.  
In January 2009, the LLCs each filed a voluntary 
bankruptcy petition.  Subsequently, Coughlin, sought 
a declaration that the LLCs had dissolved, and South 
Canaan opposed the petition and moved for judgment 
on the pleadings.  South Canaan argued that they were in 
the process of winding up, but inexplicably continued to 
dispute that they had dissolved.  When asked during oral 

148.   C.A. No. 7202-VCL, 2012 WL 3903924 (Del. Ch. July 6, 2012).  
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argument if South Canaan would stipulate that they had 
dissolved pursuant to the terms of the LLC agreements, 
South Canaan’s counsel was “evasive” and would not 
concede that the LLCs had dissolved.  Only after being 
asked by the Court, and consulting with his client, did 
counsel for South Canaan stipulate to the dissolution.  In 
its reply brief to the bankruptcy petition, the LLCs had 
requested fee shifting under the bad faith exception to 
the American Rule, arguing that Coughlin lacked a good 
faith basis for pursuing the petition for dissolution.  The 
Court held that the unjustified refusal of South Canaan 
to acknowledge the dissolution forced Coughlin and the 
Court to expend resources on unnecessary litigation.  
Furthermore, the Court found that South Canaan’s 
unfounded and ill-timed request for a bad faith fee 
award was itself made in bad faith.  As such, the Court 
awarded fees and costs to Coughlin. 

Contracts

Good Faith Determination
•	In Policemen’s Annuity & Benefit Fund of Chicago, 

Illinois v. DV Realty Advisors, LLC,(149) Vice Chancellor 
Noble addressed how to define “good faith” in the 
context of a limited partnership agreement (“LPA”) that 
required a good faith determination for the removal of 
a general partner without cause.  The limited partners 
initiated the declaratory judgment action, seeking a 
declaration that their removal of the managing general 
partner was valid.  Pursuant to the LPA, the limited 
partners had the power to remove a general partner if 
they, in good faith, believed that doing so was in the 
best interests of the limited partnership.  For several 
years, two general partners had managed the limited 
partnership.  One of the general partners resigned 
voluntarily under questionable and potentially criminal 
circumstances but the other general partner, the 
defendant, remained.  The defendant was habitually 
late in providing the limited partners with financial 
data about the limited partnership, and over 75% of the 
limited partners voted in favor of his removal.  The Court 
found that the removal was lawful and that the limited 
partnership did not act in bad faith in voting to remove 
the defendant.  Because the LPA did not define “good 

149.    C.A. No. 7204-VCN, 2012 WL 3548206 (Del. Ch. Aug. 16, 
2012).

faith,” the Court analyzed the concept of “good faith” 
in the common law context and under UCC principles.  
The Court found that the parties intended to adopt the 
common law definition of good faith as applied to 
contracts.  The Court concluded that the limited partners 
acted in good faith, both subjectively and objectively, 
because the financial documents at issue were critical 
to them and because of other management problems 
which raised several “red flags” that justified the limited 
partners’ decision.  

Interpretation
•	In Tang Capital Partners v. Norton,(150) Vice Chancellor 

Glasscock addressed the question of whether a note 
holder buying its note subject to an indenture can be held 
to have waived its statutory right to seek appointment 
of a receiver for its debtor, if the indenture agreement 
so provides.  Plaintiffs were holders of Savient 
Pharmaceuticals Inc.’s (“Savient’s”) convertible senior 
notes, which were unsecured and subject to the terms 
of an indenture.  In late 2011, Savient’s board began to 
consider financing options to obtain additional capital 
and to restructure Savient’s then existing debt in order 
to market and produce a new drug.  Ultimately, the 
board approved a financing transaction through which 
some of Savient’s unsecured notes were exchanged for 
new senior secured notes with a later maturity date.  In 
response to this exchange transaction, plaintiffs brought 
derivative claims alleging waste and breach of fiduciary 
duty and sought a declaration that Savient was insolvent.  
Defendants moved to dismiss plaintiffs’ receivership 
claim for lack of standing, arguing that plaintiffs did 
not meet the pre-suit requirements of a No-Action 
Clause (“NAC”) in the indenture.  In evaluating these 
claims, the Court considered the plain meaning of the 
NAC and determined that the clause was not ambiguous 
and that the NAC covered statutory receivership 
actions.  Consequently, the Court dismissed plaintiffs’ 
receivership claim for lack of standing.  The Court then 
analyzed the event of default provision in the indenture 
and found that the pendency of this action did not 
trigger an Event of Default, which would have excused 
the pre-suit demand that plaintiffs conceded they did not 
make.  As a result, the Court granted summary judgment 

150.   C.A. No. 7476-VCG (Consol.), 2012 WL 3072347 (Del. Ch. July 
27, 2012). 
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in favor of defendants on the issue of whether an Event 
of Default occurred.

Mergers & Acquisitions 
•	In Impact Investments Colorado II, LLC v. Impact 

Holding, Inc.,(151) Vice Chancellor Parsons granted 
partial summary judgment to petitioners (“Sellers”), 
barring respondent Impact Holding, Inc. (“Buyer”) 
from asserting several breach of contract claims 
against Sellers.  Pursuant to the parties’ Stock Purchase 
Agreement (the “SPA”), Sellers agreed to sell all stock in 
Impact Confections, Inc. (“Impact”) to Buyers.  A post-
purchase price adjustment clause (the “Adjustment”) 
set forth that Sellers would provide Buyers with several 
financial documents and data about the Company 
within sixty days of closing, to which Buyers could 
object within thirty days of receipt.  Pursuant to the 
SPA, any matters discussed in connection with the 
Adjustment were binding on both parties after they 
agreed on a purchase price.  The SPA also created an 
escrow account, against which Buyer could obtain an 
indemnity for any breach of contract within one year 
of the closing (the “Year Window”).  After the Year 
Window expired, the amounts in escrow not used to 
indemnify Buyer would be released to Sellers.  The 
parties exchanged financial documents and data and, 
eventually, agreed on a purchase price.  Buyer served 
Sellers with a notice of various breaches of warranties 
and representations one day before the Year Window 
elapsed.  Sellers petitioned the Court for declaratory 
relief and, later in the proceedings, moved for summary 
judgment dismissing all claims before the Court.  The 
Court first determined that Buyer’s notice was timely 
because it was served on Sellers within the Year Window.  
However, the SPA called for “reasonable particularity” 
in the notice.  Because both parties offered reasonable 
interpretations of this term, the Court denied summary 
judgment on whether Buyer’s notice had alleged facts 
with “reasonable particularity.”  The Court then held 
that the Adjustment barred Buyer from asserting breach 
of contract claims against Sellers, but only with respect 
to information that the parties considered during the 
Adjustment period.  Finally, the Court denied summary 
judgment with respect to other breach of contract claims 
that hinged on an ambiguous term in the SPA.  The 

151.   C.A. No. 4323–VCP, 2012 WL 3792993 (Del. Ch. Aug. 31, 2012).

Court did not release the escrow amount to Sellers due 
to the various pending factual issues and claims.  

Promissory Estoppel
•	In Envo, Inc. v. Walters,(152) Vice Chancellor Parsons, 

in a post-trial memorandum opinion, found defendants 
liable to plaintiff Envo, Inc. (“Envo”) under the doctrine 
of promissory estoppel.  The individual and corporate 
defendants made a series of misrepresentations to 
plaintiff to induce it into transferring its assets pursuant to 
an asset purchase agreement (the “APA”) to a company 
called ESG, Inc. (“ESG”).  The individual defendants 
presented themselves as President and Vice President 
of ESG and represented that ESG would incorporate 
through the closing of the APA.  They signed promissory 
notes agreeing to pay plaintiff certain amounts for the 
sale of assets.  However, defendants did not incorporate 
ESG, and, instead, incorporated another company 
(“ESG 2”) that received and later used plaintiff’s 
assets in its business.  Defendants refused to pay Envo 
for the assets, and when post-closing negotiations fell 
through, plaintiff initiated the instant action claiming 
that defendants’ actions were wrongful, that it has been 
damaged by those actions and that it was entitled to relief 
under the doctrine of promissory estoppel and various 
other legal and equitable doctrines.  Defendants claimed 
that only ESG – a non-existent company – was a party 
to the APA, so none of the defendants were liable.  The 
Court found that laches did not bar plaintiff’s otherwise 
timely claim and that the individual defendants had in 
fact unlawfully misrepresented the existence of ESG 
at the closing.  The Court found that the individual 
defendants also misappropriated plaintiff’s assets by 
transferring them to ESG 2.  Because ESG did not 
exist, the individual defendants and their attorney were 
considered partners at the time of the closing and were 
held personally liable to plaintiff under the promissory 
notes.  The Court found that ESG 2 was also liable to 
plaintiff for unlawful retention of assets.    

Tortious Interference with Contract
•	In WaveDivision Holdings, Inc. v. Highland Capital 

Management, L.P.,(153) the Supreme Court of Delaware 
upheld the Court of Chancery’s grant of summary 

152.   C.A. No. 4156-VCP, 2012 WL 2926522 (Del. Ch. July 18, 2012).
153.   No. 649, 2011, 2012 WL 2928604 (Del. July 19, 2012).
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judgment in favor of defendants, dismissing plaintiff’s 
claim of tortious interference with contract.  Plaintiff, 
WaveDivision Holdings, LLC (“WaveDivision”), and 
non-party Millennium Digital Media Systems, LLC 
(“Millennium”) sought to enter into an asset purchase 
agreement through which WaveDivision would purchase 
most of Millennium’s assets.  However, Millennium 
was a party to several agreements with its creditors 
pursuant to which the creditors controlled Millennium’s 
assets and could prevent a sale of Millennium’s assets.  
The creditors considered the potential WaveDivision 
sale but concluded that the purchase price was too 
low.  Despite this, Millennium entered into the asset 
purchase agreement with WaveDivision, which 
explicitly provided that the creditors had to approve 
the transaction for the deal to proceed.  The creditors 
did not approve the transaction and chose to pursue 
another deal, one through which one of the creditors 
became the majority creditor of Millennium (the 
“Majority Creditor”).  The Majority Creditor sent a 
letter to WaveDivision informing it on behalf of other 
creditors that the WaveDivision transaction would not 
move forward.  WaveDivision then sued Millennium’s 
creditors for tortious interference with contract.  The 
Court upheld the dismissal of WaveDivision’s claims, 
because nothing in the asset purchase agreement 
required the creditors to accept the sale.  Moreover, the 
Majority Creditor did not commit fraud or misrepresent 
the interests of the other creditors in sending its letter 
to WaveDivision. The letter did not create an agency 
relationship between the defendants and, at most, 
evidenced the Majority Creditor’s refusal to approve 
the transaction.  The Court found that the creditors did 
nothing illegal and did not have an improper motive.    

Corporate Governance – Board Elections 
and Composition
•	In Keyser v. Curtis,(154) plaintiffs sought a declaration, 

pursuant to 8 Del. C. § 225, that they had been elected 
to the board of directors of Ark Financial Services, Inc. 
(“Ark”) by stockholder written consent.  The question 
turned on whether the December 13, 2011 written 
consent was valid, and that question turned on whether 
the signatories to the written consent actually owned the 

154.   C.A. No. 7109-VCN, 2012 WL 3115453 (Del. Ch. July 31, 2012).  

shares they purported to hold.  Ark contended that the 
written consents were insufficient to elect a new board, 
because a year earlier, in December 2010, Albert Poliak, 
then CEO and sole director of Ark, issued himself a new 
series of preferred stock with powerful voting rights for 
one cent per share in an effort to prevent stockholders 
from electing a new board.  The Court applied the 
entire fairness test to Poliak’s actions and found that the 
stock issuance was not entirely fair and could not be 
counted in determining whether plaintiffs had delivered 
sufficient written consent.  The Court concluded that 
that the signatories to the 2011 written consent did 
own all of the stock that they purported to own, and 
that the December 2010 issuance of super-voting stock 
was invalid.  The Court then evaluated and rejected a 
number of equitable defenses raised by defendants and 
found that plaintiffs were entitled to an award of costs, 
but neither the plaintiffs nor defendants were entitled to 
an award of attorneys’ fees.

•	In Gentili v. L.O.M. Med. Int’l, Inc.,(155) Vice Chancellor 
Glasscock, in a letter opinion, denied defendants’ motion 
to dismiss a summary proceeding brought pursuant 
to Section 225 of the Delaware General Corporation 
Law (the “DGCL”) to determine the validity of the 
election of directors to the board of L.O.M. Medical 
International Inc. (“L.O.M.”).  On April 17, 2012, 
L.O.M. held its first stockholder meeting in eleven 
years to, among other things, elect L.O.M.’s board of 
directors.  L.O.M.’s president adjourned the meeting 
(pursuant to his authority under L.O.M.’s bylaws) before 
the director vote took place but certain stockholders 
remained and reconvened under the guidance of one of 
L.O.M.’s directors.  The remaining stockholders then 
voted for defendants who were elected to the L.O.M. 
board.  Subsequently, written consents were sent to 
absent stockholders, a majority of whom consented 
to the election of defendants to the board.  Plaintiff 
commenced the instant action to challenge the election 
of defendants to the board and defendants moved to 
dismiss for failure to state a claim.  The Court found that 
the written consents did not constitute “votes” within 
the scope of Section 211 of the DGCL.  Moreover, 
the consents could not operate to ratify the election of 

155.    C.A. No. 7600-VCG, 2012 WL 3552685 (Del. Ch. Aug. 17, 
2012).  



Winston & Strawn LLP    |    20Delaware Quarterly

directors, because ratification is a legal concept that 
applies to actions taken by a board of directors – not 
a stockholder vote to elect directors.  Accordingly, the 
Court denied defendants’ motion to dismiss but noted 
that defendants, who were supported by a majority 
of L.O.M. stockholders, could pursue other options, 
including proceeding with the instant action or seeking 
a new stockholders’ meeting under Court supervision 
pursuant to Section 225(a) of the DGCL.      

Fiduciary Duties 

Accounting
•	In Dweck v. Nasser,(156) Vice Chancellor Laster 

determined whether the parties in this breach of 
fiduciary duty case accurately accounted for damages, 
as required under the Court’s post-trial order dated 
February 8, 2012.  Pursuant to that order, the parties 
were required to account for various misappropriated 
corporate opportunities and funds.  Each side 
challenged the accuracy and completeness of the other’s 
accounting.  The Court recited the well settled principle 
that an accounting is an equitable remedy under which 
the party submitting the accounting bears the burden 
of proving the propriety of the underlying transactions 
and the accuracy of its accounting.  The Court held that 
plaintiffs and a third-party defendant generally carried 
their burden of proof by submitting various financial 
statements and other credible evidence, resulting in an 
accounting of $539,947.20.  Defendants, however, failed 
to meet their burden of proof, because the information 
that they provided did not fully account for all corporate 
cash flow transactions.  Defendants’ “expert,” tasked 
with formulating the accounting, was not an accountant 
and, indeed, lacked a basic understanding of relevant 
accounting principles.  Thus, the Court found that 
defendants’ three-page “accounting” – a list of lump 
sum monetary amounts under general categories – 
was inadequate.  The Court held defendants liable for 
an additional $2,461,085.00 in unsupported corporate 
expenses. 

156.   C.A. No. 1353-VCL, 2012 WL 3194069 (Del. Ch. Aug. 2, 2012).

Entire Fairness
•	In Seinfeld v. Slager,(157) Vice Chancellor Glasscock 

denied a motion to dismiss certain claims relating to 
a board’s decision to grant equity incentive awards to 
its own members under a shareholder-approved equity 
incentive plan but granted the motion to dismiss with 
respect to claims for breach of fiduciary duty and waste in 
connection with the board’s approval of a supplemental 
retirement bonus for the former CEO of Republic 
Services, Inc.  The Court first addressed the board’s 
decision to approve the CEO’s supplemental retirement 
bonus and found that there was no general fiduciary 
duty to minimize taxes, thus, the board’s failure to do 
so in connection with the bonus did not automatically 
amount to waste of corporate assets.  The Court found 
that there was no claim for waste and that demand was 
not excused, so these claims were dismissed.  However, 
the Court refused to grant business judgment deference 
in connection with the director equity awards.  The stock 
option plan at issue gave the directors broad discretion 
to grant stock options to themselves for compensation 
– subject only to very high, wide-ranging limits.  The 
Court distinguished the plan in the instant action from 
the stock option plan at issue in In re 3Com Corp. 
Shareholders Litigation – the approval of which was 
protected by the business judgment rule, because the 
terms of the plan were adequately restricted by specific 
parameters and limitations on the number of shares the 
board could issue.  Because the directors in the instant 
action had the theoretical ability to award themselves 
as much as tens of millions of dollars per year, the 
directors’ self-interested compensation award decisions 
were not entitled to business judgment rule protection 
and had to be evaluated for entire fairness.

•	In In re Synthes, Inc. Shareholder Litigation,(158) 
Chancellor Strine analyzed the question of whether a 
controlling stockholder, who received the same merger 
consideration as other stockholders, breached his 
fiduciary duties by refusing to consider an alternate 
transaction that would have cashed out minority 
stockholders but would have required him to remain 
as an investor in the privately-held surviving company.  

157.   C.A. No. 6462-VCG, 2012 WL 2501105 (Del. Ch. June 29, 2012).
158.   C.A. No. 6452-CS, 2012 WL 3641014 (Del. Ch. Aug. 17, 2012).  
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Beginning in 2010, Synthes, Inc. (“Synthes”) began 
considering a sale and soliciting bids from potential 
buyers.  After due diligence and the submission of 
several non-binding proposals, Johnson & Johnson 
(“J&J”) emerged as the top bidder.  Synthes then engaged 
in negotiations with J&J, during which no other bidders 
emerged with a more attractive offer.  Thereafter, Synthes’ 
financial advisor provided a fairness opinion and the 
board approved the merger agreement, which provided 
a 26% premium to the average trading price of Synthes’ 
stock during the preceding month.  Plaintiffs alleged 
that an entire fairness analysis should apply, because 
Synthes’ CEO, the purported controlling stockholder, 
was conflicted.  Plaintiffs also argued that the merger 
was subject to enhanced scrutiny under Revlon, because 
the merger was an end stage transaction representing 
the last opportunity for Synthes’ stockholders to 
receive a control premium for their shares.  Plaintiffs 
also claimed that the directors breached their fiduciary 
duties by agreeing to unreasonable deal protections that 
precluded more attractive bids.  Defendants moved to 
dismiss the complaint, arguing that the CEO received 
the same consideration as other stockholders, Revlon 
did not apply because there was no change of control, 
and the board engaged in a lengthy negotiation process 
that resulted in greater value for the stockholders.  The 
Court agreed and found that the board engaged in a 
thorough process and that Synthes’ CEO received the 
same treatment as other stockholders and was entitled 
to safe harbor protection.  The Court rejected plaintiffs’ 
arguments that entire fairness and enhanced scrutiny 
under Revlon applied, because there was no change of 
control as a result of the transaction.  However, even if 
Revlon did apply, the Court noted that plaintiffs failed to 
plead facts to support a viable claim.  Finally, the Court 
held that plaintiffs failed to plead facts to support an 
inference that the deal protection devices unreasonably 
precluded a topping bidder.        

Laches
•	In Petroplast Petrofisa Plasticos, S.A. v. Ameron 

International Corp.,(159) Vice Chancellor Parsons 
dismissed plaintiffs’ complaint against defendant 
Ameron International Corp. under the doctrine of 

159.   C.A. No. 4304-VCP, 2012 WL 3090935 (Del. Ch. July 31, 2012).

laches.  Plaintiffs had invented a new method for 
manufacturing pipes and, pursuant to a 2002 contract, 
agreed to allow defendant to manufacture and sell these 
pipes in exchange for $25,000 and timely updates on 
various types of research and development and other 
technological information (the “Updates”).  Defendants 
manufactured the pipes in late 2004 and delivered the 
pipes to a third party in early 2005.  However, plaintiffs 
did not receive any of the contracted-for Updates between 
2003 and 2009.  Plaintiffs requested these Updates but 
were ignored.  In late 2008, the parties entered into 
a tolling agreement whereby they agreed to toll all 
applicable statutory limits on any possible causes of 
action against each other.  Plaintiffs then sued defendant 
for breach of contract and other related causes of action 
in January 2009.  Defendant argued the laches barred 
plaintiffs’ claims, and the Court agreed.  Plaintiffs had 
known that defendant manufactured, sold, and delivered 
the pipes to a third party in 2005, and, as such plaintiffs 
had actual or constructive notice of defendant’s breach.  
Furthermore, because the tolling agreement was not 
entered into until 2008, after the statutory period for 
a breach of contract action had already expired, it was 
inapplicable.  Therefore, plaintiffs’ claims were barred 
by laches.

•	In Central Mortgage Company v. Morgan Stanley 
Mortgage Capital Holdings, LLC,(160) Chancellor Strine 
granted in part Morgan Stanley’s motion to dismiss 
certain breach of contract and implied covenant claims 
raised in an amended complaint as being time-barred 
under Delaware’s statute of limitations.  Central 
Mortgage filed its original complaint in this action 
in December 2009 and alleged that Morgan Stanley 
breached its contractual obligations in connection 
with 47 mortgage loans that Fannie Mae and Freddie 
Mac returned to Central Mortgage, which Morgan 
Stanley subsequently refused to repurchase.  The 
Court dismissed Central Mortgage’s claims without 
prejudice on the ground that Central Mortgage did not 
plead that it gave Morgan Stanley actual, specific notice 
of the alleged breaches as prescribed by the Master 
Agreement governing the arrangement.  The Delaware 
Supreme Court reversed the Chancery Court’s decision, 

160.   C.A. No. 5140-CS, 2012 WL 3201139 (Del. Ch. Aug. 7, 2012).
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and Central Mortgage filed an amended complaint in 
November 2011.  The amended complaint added new 
claims for an additional 218 loans that Fannie Mae and 
Freddie Mac had returned to Central Mortgage, and 
Morgan Stanley moved to dismiss both the original and 
amended claims.  On remand, the Court held that the 
“law of the case” doctrine left no room to “re-dismiss” 
the original claims that were subject of the prior appeal, 
but the Court did grant the motion to dismiss the new 
claims.  The Court found that the claims regarding the 
218 loans did not benefit from the relation-back doctrine, 
nor did Central Mortgage demonstrate a justification for 
tolling the statute of limitations.  Thus, the new claims 
were time-barred under Delaware’s three year statute of 
limitations.  

Practice & Procedure

Derivative and Direct Claims
•	In Southeastern Pennsylvania Transportation Authority 

v. Volgenau,(161) Vice Chancellor Noble denied in part and 
granted in part a motion for judgment on the pleadings 
brought by defendant SRA International, Inc. (“SRA”) 
and certain members of its pre-merger board of directors.  
Plaintiff Southeastern Pennsylvania Transportation 
Authority (“Southeastern”), a former stockholder of 
defendant SRA, brought an action challenging the 
merger of SRA with affiliates of Providence Equity 
Partners LLC, alleging that the merger was invalid 
because it provided for disparate consideration 
among shares in contravention of SRA’s certificate of 
incorporation.  Southeastern also brought claims against 
SRA’s directors who approved the merger for breach of 
fiduciary duty.  Defendants argued that plaintiff’s claim 
that the merger was invalid was procedurally barred by  
8 Del. C. § 124, reasoning that a claim that a corporate 
action is invalid cannot be direct and must be brought 
as a derivative claim, one for injunctive relief or one 
initiated by the Attorney General.  The Court noted 
that the policy underlying section 124 was to bind 
corporations to contracts that could be challenged as 
outside the corporation’s authorized powers, and the 
Court found that section 124 barred plaintiff’s challenge 
of the merger.  However, plaintiff’s breach of fiduciary 

161.    C.A. No. 6354-VCN, 2012 WL 4038509 (Del. Ch. Aug. 31, 
2012).

duty claim against the individual defendants was found 
to be a direct claim, and the Court allowed this claim to 
proceed.  

Discovery Disputes 
•	In Grunstein v. Silva,(162) Vice Chancellor Noble 

resolved a discovery dispute regarding a challenge to 
the confidential designation of documents.  Plaintiff 
agreed to produce documents in the instant action 
that it had produced in a another action in Maryland 
(the “Maryland Action”).  Plaintiff designated these 
documents as “Highly Confidential” pursuant to the 
protective order entered by the court in the Maryland 
Action, and defendants moved to vacate the “Highly 
Confidential” designation, because it resulted in only 
four attorneys from defendants’ law firm being able 
to view the documents.  The Court acknowledged that 
it was wary of de-designating documents as highly 
confidential when a court of another state, for which 
those documents were created, had given its imprimatur 
to the highly confidential designation.  Thus, the Court 
declined to de-designate any of the documents that had 
been submitted to the court in the Maryland Action.  
However, there was an additional set of documents 
that were produced in the Maryland Action but were 
not specifically created for that action, and the Court 
ordered plaintiff to review that set of documents – 
those relevant to case at hand – and to make a good 
faith determination as to whether those documents were 
entitled to be designated “Highly Confidential.”  Finally, 
the Court held that other of defendants’ attorneys could 
review the Maryland documents if they certified that, 
among other things, during the pendency of the instant 
action, they would not be involved in the related action 
pending in New York.    

•	In New Jersey Carpenters Pension Fund v. infoGROUP, 
Inc.,(163) Vice Chancellor Noble dispensed with a number 
of discovery disputes in connection with an action 
brought by a former shareholder of infoGROUP alleging 
that infoGROUP’s former chairman forced a merger 
between infoGROUP and CCMP Capital Advisors on 
terms unfair to infoGROUP’s former shareholders.  
First, the Court granted plaintiff’s motion to compel 

162.    C.A. No. 3932-VCN, 2012 WL 2874052 (Del. Ch. July 2, 2012).
163.   C.A. No. 5334-VCN, 2012 WL 3711378 (Del. Ch. Aug. 16, 

2012).
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discovery into the former chairman’s personal financial 
condition, which entailed defendants providing plaintiff 
with a list of all of the former chairman’s “marketable 
securities” at the time the merger was approved.  Second, 
the Court required the former chairman to provide 
additional documents to plaintiff from the time the 
merger was approved until it was completed.  The Court 
considered defendants’ arguments against supplemental 
production but concluded that the cost of a “re-do” of 
discovery cannot be classified as an undue burden under 
Court of Chancery Rule 26.  The Court further ordered 
defendants to produce communications from additional 
custodians and decided some other document-specific 
disputes.  Finally, the Court denied defendants’ motion 
to compel plaintiff’s response to certain interrogatories, 
because the Court found that requiring response would 
be an unnecessary burden on plaintiff.

•	In Huff Fund Investment Partnership v. CKx Inc.,(164) 
Vice Chancellor Glasscock denied petitioners’ 
motion to enforce a subpoena issued to non-party Fox 
Broadcasting Company (“Fox”) in a dispute arising 
out of an appraisal of CKx, Inc. (“CKx”).  CKx had an 
existing agreement with Fox to broadcast the American 
Idol television program, and petitioner sought deposition 
testimony and several categories of documents from 
Fox relating to American Idol and Fox’s contracts 
with CKx, including interval valuation and financial 
information.  The Court considered the sensitive nature 
of the valuation material and found that, although it 
had some marginal relevance, Fox would be severely 
disadvantaged in future negotiations with CKx if CKx 
were to learn of Fox’s internal valuations.  Finding 
that a confidentiality order would not be sufficient to 
prevent such potential harm, and thus that the marginal 
relevance of the internal valuation information was 
outweighed by the potential harm disclosure would 
cause, the Court denied petitioners’ motion except to 
certain categories of documents and testimony that Fox 
had already agreed to produce.

•	In IQ Holdings, Inc. v. Am. Commercial Lines Inc.,(165) 
Vice Chancellor Laster addressed a discovery dispute 

164.   C.A. No. 6844-VCG, 2012 WL 3552687 (Del. Ch. Aug. 15, 
2012). 

165.   C.A. No. 6369-VCL, 2012 WL 3877790 (Del. Ch. Aug. 30, 2012).  

over an expert report that was supplemented after the 
discovery cutoff date.  In connection with an appraisal 
of its shares in American Commercial Lines, Inc. 
(“American”), IQ Holdings, Inc. (“IQ”) retained a 
financial expert.  After several revised scheduling orders, 
the parties reached agreement that all expert discovery 
would be completed by May 18, 2012.  On May 15, 
less than two days before IQ’s expert’s deposition, IQ 
provided American’s counsel with a revised copy of 
the expert’s report.  American’s counsel objected but 
went forward with the deposition as scheduled.  To 
resolve American’s objection, the parties again agreed 
to modify the schedule for expert discovery, but on 
August 3, IQ submitted an updated expert report with 
revisions that American argued went beyond what the 
parties had contemplated.  Stressing that the underlying 
purpose of discovery is to reduce the element of surprise 
at trial and that scheduling orders and discovery cutoffs 
serve that purpose by both ensuring timely discovery 
and avoiding the prejudice that results from belated 
disclosure, the Vice Chancellor found that the changes 
IQ’s expert made to his discounted cash flow analysis 
exceeded the changes permitted under the discovery 
agreement, absent a showing of good cause.  The Court 
found no evidence of good cause for the revisions and, 
accordingly, excluded the changes to the expert report 
and ordered IQ to submit a revised report without them.    

•	In Grunstein v. Silva,(166) Vice Chancellor Noble 
addressed two renewed partial motions for partial 
summary judgment and a motion to compel discovery 
responses relating to a partnership dispute.  Defendants 
renewed their motion for partial summary judgment on 
the issue of whether plaintiff Grunstein was in privity 
with MetCap and/or NASC at the time of the related 
MetCap litigation and, thus, that his claims should 
be barred by res judicata.  The Court conducted an 
analysis of res judicata and found that a more thorough 
development of the record would be needed to inform 
the Court’s res judicata analysis.  As such, the Court 
denied defendants’ renewed motion for partial summary 
judgment on the ground of res judicata.  Similarly, the 
Court denied defendants’ renewed motion for partial 
summary judgment on the issue of whether plaintiffs 

166.   C.A. No. 3932-VCN, 2012 WL 3870529 (Del. Ch. Aug. 24, 
2012).
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were entitled to a pre-paid fee, because defendants had 
not provided sufficient evidence to show that plaintiffs 
were not entitled to the fee.  Finally, the Court addressed 
defendants’ motion to compel discovery responses 
and denied that motion with the caveat that plaintiff 
Grunstein was required to offer documentary evidence 
regarding certain topics by September 14, 2012, after 
which date, plaintiff Grunstein would not be able to 
submit additional evidence in connection with those 
topics.

Failure to Prosecute
•	In Kinexus Representative LLC v. Advent Software, 

Inc.,(167) Vice Chancellor Noble granted a motion to 
dismiss under Court of Chancery Rule 41(b) for failure 
to prosecute.  In the action, plaintiffs sought an “earn 
out” payment related to defendant Advent Software, 
Inc.’s acquisition of Kinexus Corporation.  The Court 
denied defendant’s earlier motion to dismiss for failure 
to prosecute in the spring of 2011 but warned plaintiffs 
in that decision that their inactivity tested “the outer 
reaches of the Court’s willingness to deny a motion to 
dismiss for failure to prosecute.”(168)  Since the Court’s 
decision, plaintiffs’ actions to prosecute the matter, 
while not non-existent, were marginal.  Accordingly, the 
Court found that plaintiffs had not prosecuted the action 
and that plaintiffs had failed to comply with the Court’s 
scheduling order – one to which they agreed without 
any pressure from the Court.  Plaintiffs’ counsel had 
filed a motion to withdraw before any of the milestones 
established in the scheduling order had been reached, 
but the Court found plaintiffs’ non-compliance with 
the order to be “inevitable.”  The Court also noted 
the ongoing and mounting prejudice to defendant in 
connection with plaintiffs’ inactivity and the passage of 
roughly ten years since the acquisition at issue, which 
did not tip the balance in favor of dismissal in June 2011 
but which did now.   

Jurisdiction
•	In Picard v. Wood,(169) Vice Chancellor Glasscock 

III dismissed plaintiff Picard’s claims for unjust 
enrichment, mistaken payment, and constructive trust 

167.   C.A. No. 1161-VCN, 2012 WL 3045677 (Del. Ch. July 13, 2012).
168.   Kinexus Representative LLC v. Advent Software, Inc., No. 1161-

VCN, 2011 WL 3273253, at *2 (Del. Ch. June 30, 2011).  
169.   C.A. No. 6526-VCG, 2012 WL 2865993 (Del. Ch. July 12, 2012).

against defendant Wood, a Massachusetts resident and 
limited partner of a Delaware limited partnership, for 
lack of personal jurisdiction.  The Court reasoned that 
a limited partner does not submit to the jurisdiction 
of Delaware courts absent additional facts, such as 
management, control, or exercise of influence over 
the Delaware limited partnership.  No such facts were 
pleaded in the complaint.  Arguing that he was entitled 
to jurisdictional discovery, Picard claimed that Wood 
“may” have several additional contacts to Delaware 
which would subject him to the Court’s jurisdiction, 
such as ownership of property in Delaware.  The 
Court disagreed and denied jurisdictional discovery, 
finding that Picard’s complaint failed to allege enough 
“plausible” facts demonstrating that Wood had sufficient 
minimum contacts with Delaware.  

•	In Hospitalists of Del., LLC v. Lutz,(170) Vice Chancellor 
Parsons found co-conspirator jurisdiction under the 
Instituto Bancario Italiano SpA v. Hunger Engineering 
Co.(171) test over defendant Integra Group, Inc. 
(“Integra”), but not over two other defendants BC2 and 
Blue Chip Venture Company, Ltd. (“BCV”).   Plaintiffs 
were judgment creditors of nominal defendant Cubit 
Medical Practice Solutions, Inc. (“Cubit”), a dissolved 
Delaware corporation that was part of a larger family 
of entities under the Blue Chip corporate structure.  
Plaintiffs claimed that defendants, all non-Delaware 
entities and individuals, engaged in an elaborate 
conspiracy to dissolve Cubit after siphoning off its 
assets and moving them to various entities in the Blue 
Chip corporate structure, thereby leaving plaintiffs with 
unsatisfied judgments.   Integra, BC2, and BCV moved 
to dismiss for lack of personal jurisdiction.  The Court 
first looked to the five-part test of Instituto Bancario, 
which allows personal jurisdiction over co-conspirators 
under a theory of agency.(172)  The first two elements of 
the Instituto Bancario test are satisfied by a showing of 

170.    C.A. No. 6221-VCP, 2012 WL 3679219 (Del. Ch. Aug. 28, 2012). 
171.    449 A.2d 210 (Del. 1982) (“Instituto Bancario”).
172.    The five-part test is as follows:  “(i) a conspiracy to defraud exist-

ed; (ii) the defendant was a member of that conspiracy; (iii) a sub-
stantial act or substantial effect in furtherance of the conspiracy 
occurred in the forum state; (iv) the defendant knew or had reason 
to know of the act in the forum state or that acts outside the forum 
state would have an effect in the forum state; and (v) the act in, or 
effect on, the forum state was a direct and foreseeable result of the 
conduct in furtherance of the conspiracy.”  Hospitalists of Del., 
LLC, No. 6221–VCP, 2012 WL 3679219 at *5 (quoting Instituto 
Bancario, 449 A.2d at 225).   
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aiding and abetting a breach of fiduciary duty, and the 
Court found that this claim was sufficiently plead against 
Integra.  The third element requires that “a substantial 
act or substantial effect in furtherance of the conspiracy 
occurred in the forum state.”  The Court found that 
the filing of the corporate certificate of dissolution in 
Delaware satisfied this requirement.  The Court found 
that the last two elements – that “the defendant knew 
or had reason to know of the act or effect in the forum 
state and that the act . . . or effect on the forum state 
was a direct and foreseeable result of the conduct in 
furtherance of the conspiracy” – were also satisfied.  
The Court found that filing of the dissolution certificate 
had the foreseeable effect of impacting plaintiffs in 
Delaware.  The Court granted Integra’s motion to 
dismiss as to plaintiffs’ fraudulent transfer claim but 
denied it otherwise.  As to BC2 and BCV, however, the 
complaint did not allege any wrongdoing or exercise 
of control by them over the company such that the 
Court could infer the knowledge that was required for 
conspiracy. 

Motions for Reargument-Attorneys’ Fees 
•	In Paron Capital Management v. Crombie,(173) Vice 

Chancellor Parsons issued a letter opinion dismissing 
defendant’s motion to alter or amend the judgment and 
for reargument under Court of Chancery Rule 59(e) and 
(f) as well as defendant’s motion to stay execution of 
the judgment pursuant to Rule 62.  In connection with 
its motion to alter or amend the judgment, defendant 
argued that it would be a manifest injustice to let the 
judgment stand based on defendant’s absence from 
trial due to his alleged financial hardship.  The Court 
rejected this argument and found that there was no 
new evidence that warranted amendment or alteration 
of the judgment.  Defendant also could not show that 
the Court misapprehended any material fact in its post-
trial opinion.  The Court then dismissed defendant’s 
motion to stay execution of the judgment on the basis 
that defendant’s Rule 59 motion had been denied and 
that the other relevant provision of Rule 62 only apply 
to stays of injunctive relief, not to stays of the execution 
or enforcement of monetary judgments.  Finally, the 
Court granted plaintiffs’ request for attorneys’ fees 

173.   C.A. No. 6380-VCP, 2012 WL 3206410 (Del. Ch. Aug. 2, 2012).  

and expenses under the judgment in the full requested 
amount.  The Court found that both the rates charged 
and hours billed by plaintiffs’ attorneys in litigating the 
action through trial were reasonable.  

Motion to Expedite
•	In Brookstone Partners Acquisition XVI, LLC v. 

Tanus,(174) Vice Chancellor Noble denied a motion 
to expedite proceedings brought by Brookstone 
Partners Acquisition XVI, LLC (“Brookstone”) in 
which Brookstone requested a preliminary injunction 
hearing before October 15, 2012 and a trial in January 
2013 on certain claims it asserted against defendant 
Abraham Tanus (“Tanus”) and his affiliates.  On May 
1, 2012, Tanus, a manager of Brookstone’s parent 
company, Woodcrafters Home Products Holdings, 
LLC (“Woodcrafters”), initiated an action against 
Brookstone and other parties in Texas state court and 
sought a declaratory judgment that Tanus did not breach 
his employment agreement or the Woodcrafters’ LLC 
agreement when one of his affiliates acquired a key 
supplier of Woodcrafters.  The supplier had a licensing 
agreement set to expire on October 15, 2012.  On May 
15, 2012, Brookstone initiated the instant action alleging 
that Tanus violated his fiduciary duties, employment 
agreement, and the Woodcrafters’ LLC agreement.  On 
July 25, 2012, the parties in the Texas action participated 
in a teleconference, and Brookstone requested that 
the trial date be postponed until June 2013 instead of 
February 2013, the date the trial court offered.  However, 
on August 3, 2012, Brookstone moved to expedite 
the instant action.  The Court held that Brookstone’s 
delay in moving to expedite was prejudicial, because 
the specific date by which Brookstone requested relief 
was already quickly approaching when the action was 
initiated.  Therefore, the Court denied Brookstone’s 
motion to expedite due to Brookstone’s unreasonable 
delay in seeking expedition.    

Necessary Parties
•	In Nuvasive, Inc. v. Lanx, Inc.,(175) Vice Chancellor 

Glasscock denied defendant’s motion to dismiss 
for failure to join indispensable parties in an action 

174.   C.A. No. 7533-VCN, 2012 WL 3711410 (Del. Ch. Aug. 22, 
2012).  

175.  C.A. No. 7266-VCG, 2012 WL 2866004 (Del. Ch. July 11, 2012).  
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involving claims of unfair competition, tortious 
interference with contractual relations, tortious 
interference with prospective contractual relations, 
aiding and abetting breach of fiduciary duty, civil 
conspiracy and misappropriation of trade secrets.  
Plaintiff NuVasive, Inc. (“NuVasive”) alleged that 
defendant Lanx, Inc. (“Lanx”) improperly persuaded 
NuVasive’s employees and a NuVasive consultant to 
leave NuVasive and work for Lanx instead.  NuVasive 
also argued that Lanx induced NuVasive’s employees to 
breach various employment agreements that they had 
with NuVasive and to misappropriate NuVasive’s trade 
secrets and other proprietary information.  Plaintiff, 
seeking monetary damages and an injunction preventing 
defendant from engaging in the alleged conduct, 
brought suit against Lanx and not against NuVasive’s 
former employees, who Lanx argued were necessary 
and indispensable parties to the action pursuant to Rule 
19.  Under Rule 19(a), the court must determine whether 
an absent person is a necessary party to the litigation.  
If the absent party is deemed necessary and cannot be 
joined, then the court must determine whether in equity 
and good conscience the action should proceed with the 
parties before it.  The Court first addressed the contract-
based claims and found that the former NuVasive 
employees were necessary to the litigation but were not 
indispensable, because the Court had broad discretion to 
fashion an equitable relief that would protect the rights 
of the parties not before it.  Regarding the non-contract 
claims, such as aiding and abetting breach of fiduciary 
duty, the Court found that any potential reputational 
harm that could be suffered by the former employees 
was not sufficient enough to render them necessary 
parties.  The Court also determined that the former 
employees were not necessary parties to the trade secret 
misappropriation claim.  The Court thus found that 
NuVasive’s former employees were not indispensable to 
this litigation and denied defendant’s motion to dismiss 
or stay.

Procedure
•	In Whittington, II v. Dragon Group, LLC,(176) Vice 

Chancellor Parsons denied defendant Dragon Group, 
LLC’s combined motions to supplement the post-trial 

176.  C.A. No. 2291-VCP, 2012 WL 3089861 (Del. Ch. July 20, 2012).

record and for reconsideration of the sufficiency of 
evidence on which the Court based its May 25, 2012 
letter opinion (the “May 25 Opinion”).  Defendant 
argued that it possessed potentially outcome-dispositive 
evidence that could result in the reversal of the May 25 
Opinion.  In April 2011, the Court issued a final decision 
on the merits in the action and found that plaintiff 
Frank Whittington, II, was a member of Dragon Group, 
LLC (“Dragon Group”) and was entitled to his share 
of previous distributions made by Dragon Group to 
its members.  The Court issued an accounting and 
the dispute over the final accounting dragged on for 
months.  Although the final accounting concluded that 
plaintiff was entitled to a monetary award, it noted 
that defendant had not provided several documents 
regarding two deposits at issue (the “Deposits”).  
Defendant had three different opportunities to provide 
this evidence but failed to do so.  Thus, in its May 25 
Opinion, the Court held in favor of plaintiff, finding 
that the Deposits should have been distributed to all 
of defendant’s members.  Defendant then, for the first 
time, submitted additional evidence relating to the 
Deposits.  The Court turned to Delaware’s seven-factor 
test for motions to reopen the record and found that 
supplementing the record did not serve the “interests of 
fairness and substantial justice.”(177)  The Court reasoned 
that defendant had numerous opportunities to present 
the evidence, yet unjustifiably failed to do so.  With 
the exception of one stipulated amendment to the May 
25 Opinion, the Court also denied defendant’s motion 
for reconsideration, which simply rehashed all the 
arguments that had previously been raised at trial and in 
pre-trial motions.  

•	In Tang Capital Partners, LP v. Norton,(178) Vice 
Chancellor Glasscock denied plaintiffs’ request for 
an order that the Court’s July 27, 2012 memorandum 
opinion was intended to be issued pursuant to Court 

177.  Id. at 9–10.  The seven-factor test is: (i) whether the evidence has 
come to the moving party’s knowledge since the trial; (ii) whether 
the exercise of reasonable diligence would have caused the mov-
ing party to discovery the evidence for use at trial; (iii) whether 
the evidence is so material and relevant that it will likely change 
the outcome; (iv) whether the evidence is material and not merely 
cumulative; (v) whether the moving party has made a timely mo-
tion; (vi) whether undue prejudice will inure to the nonmoving 
party; and (vii) considerations of judicial economy.

178.   C.A. No. 7476-VCG, 2012 WL 3776669 (Del. Ch. Aug. 31, 
2012). 
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of Chancery Rule 54(b), thereby constituting a partial 
final judgment.  In analyzing plaintiffs’ request, 
the Court noted that plaintiffs filed their notice of 
appeal more than one month after the issuance of the  
memorandum opinion – at the end of the appeal period.  
Delaware practice militates against piecemeal appeals 
and requires the Chancery Court to use its discretion 
to grant Rule 54(b) motions “sparingly.”  The Court 
reasoned that establishing a precedent whereby partial 
final judgments under Rule 54(b) could be “inferred” 
or “presumed” absent the explicit and specific 
findings required by the Rule would be both contrary 
to Delaware policy and unduly burdensome on the 
Delaware Supreme Court.  Because plaintiffs failed to 
perfect their appeal rights shortly after the Court issued 
its opinion, plaintiffs’ interest in an immediate appeal, 
although still substantial, was not compelling enough to 
justify a piecemeal appellate review.  

Stay Or Dismissal in Favor of Parallel Proceedings
•	In Mich II Holdings LLC v. Schron,(179) Vice Chancellor 

Parsons stayed an action to allow a previously-filed 
New York action to conclude and potentially resolve 
the contested issues between the parties.  Defendant 
Grunstein, an attorney, represented plaintiff Schron and 
others in various M&A transactions, through which 
Schron became the landlord of several properties leased 
to two newly-formed entities.  Grunstein and others 
acquired equity interests in these newly-formed entities 
and, after their relationship with Schron deteriorated, 
asserted direct and derivative claims against him in 
New York for misuse of corporate funds.  In response, 
Schron sued Grunstein and others for legal malpractice 
and breach of fiduciary duty.  The parties’ operating 
agreement had a forum selection clause requiring 
that all lawsuits against the companies be brought in 
Delaware, and the New York court held that Delaware 
was the proper forum.  Accordingly, Grunstein brought 
suit against Schron in Delaware.  The Delaware court 
granted Schron’s motion to stay under the “first-filed” 
doctrine set forth in McWane Cast Iron Pipe Corp.(180)  
The Court reasoned that the forum selection clause was 
not exclusive, so the New York court could hear the 

179.  C.A. No. 6840-VCP, 2012 WL 2499507 (Del. Ch. June 29, 2012).
180.   McWane Cast Iron Pipe Corp. v. McDowell-Wellman Engineering 

Co., 263 A.2d 281 (Del. 1970).

case.  Applying McWane, the Court found that the New 
York and Delaware actions were substantially similar 
and arose out of a “common nucleus of operative facts” 
with essentially the same parties in both proceedings.  
While the cases involved no novel issues of Delaware 
law, because some of the claims brought in Delaware 
were not raised in the New York action, the Court stayed 
the Delaware action instead of dismissing it. 

Temporary Restraining Orders
•	In David v. Human Genome Sciences, Inc.,(181) Judge 

Robinson of the District of Delaware declined to issue a 
temporary restraining order in connection with a tender 
offer made by GlaxoSmithKline (“GSK”).  In April 
2012, GSK made an unsolicited tender offer for Human 
Genome Sciences, Inc. (“HGSI”) at $13 per share.  
HGSI determined that the offer was inadequate and 
rejected it.  On July 13, 2012, GSK and HGSI engaged in 
negotiations and GSK agreed to increase the offer price 
to $14.25 per share, an offer that HGSI recommended 
to its shareholders.  Plaintiffs filed suit for a temporary 
restraining order, arguing that GSK’s tender offer did 
not allow them sufficient time to digest the new tender 
offer price and HGSI’s change in position.  The Court 
found that plaintiffs offered no support for the argument 
that the disclosure of the new tender price and HGSI’s 
recommendation to accept it constituted a new tender 
offer.  Consequently, the Court found that plaintiffs did 
not prove a likelihood of success on the merits and did 
not demonstrate irreparable harm.  

181.   Civ. No. 12-965-SLR, 2012 WL 3061029 (D. Del. July 26, 2012). 
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Winston & Strawn LLP, a global, full-service law firm with approximately 1,000 lawyers around the world, has one of the country’s 
preeminent litigation practices.  In the area of M&A, securities and corporate governance litigation, our litigators regularly represent 
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