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China Promulgates Regulations on Foreign Labor  
Service Cooperation

On June 4, 2012, the General Office of the State Council promulgated the Administrative 
Regulations on Foreign Labor Service Cooperation (the “Regulations”)(1), which went into effect 
on August 1, 2012. The goal of the Regulations is to protect laborers who are sent overseas to work 
for foreign employers and to boost the development of foreign labor cooperation.

For the purpose of the Regulations, “foreign labor service cooperation” means business services 
provided by domestic laborers who are sent to other countries or regions to work for foreign 
enterprises or institutions (“Foreign Employers”).

1. Qualification of an Enterprise Engaging in Foreign Labor Service 
Cooperation (the “Enterprise”)

For an Enterprise to apply for the business qualification for foreign labor service 
cooperation, the following conditions 
must be satisfied:

(1) The Enterprise must be a legal 
person;

(2) The Enterprise’s contributed 
registered capital must be no less 
than RMB 6 million;

(3) The Enterprise must have at 
least three management staff 
members who are familiar with the 
business of foreign labor service 
cooperation;

(4) The Enterprise must have a sound internal management system and an emergency 
handling system; and

(5) The Enterprise’s legal representative must have no criminal record.

2. Approval Procedures to Obtain the Business Qualification Certificate for 
Foreign Labor Service Cooperation
(1) An Enterprise applying for the business qualification for foreign labor service 

cooperation should submit its application materials that satisfy the conditions 
specified in paragraph 1 above to the department in charge of commerce that is 
responsible for examination and approval;

(2) The department in charge of commerce that is responsible for examination and 
approval should review the application materials and decide whether to grant 
approval or not within 20 working days from the date on which it receives the 
application materials. If approval is granted, the certificate for the business 
qualification for foreign labor service cooperation shall be issued; and

(1) Administrative Regulations on Foreign Labor Service Cooperation（对外劳务合作管理条例）(promulgated by the 
State Council, June 4, 2012, effective August 1, 2012). 
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(3) The Enterprise which obtained the certificate for the business qualification for foreign 
labor service cooperation shall register the certificate with the local Administration 
for Industry and Commerce.

3. Obligations of a Qualified Enterprise 

According to the Regulations, an Enterprise shall:

(1) not permit other entities or individuals to organize laborers to work abroad in the 
name of that Enterprise;

(2) open a dedicated account in a bank designated by the department in charge of 
commerce and deposit not less than RMB 3 million into the account as a reserve 
fund for handling risks arising from foreign labor service cooperation (the “Reserve 
Fund”)(2) within five working days from the date of registration with the local 
Administration for Industry and Commerce. When the Reserve Fund is used up, the 
Enterprise shall top up the reserve fund to the original amount within 20 working 
days from the date on which the 
Reserve Fund was depleted;

(3) not organize laborers to engage 
in overseas work relating to 
gambling or pornography;

(4) arrange for laborers to attend 
training on occupational skills, 
safety precaution knowledge, 
foreign languages required for 
working abroad, and knowledge 
such as the relevant laws, 
religious beliefs, and customs 
and habits of the countries or 
regions where the laborers will be located;

(5) purchase personal accident insurance for the laborers for the period during which 
they will work abroad, unless it is agreed between the Enterprise and the Foreign 
Employer that the Foreign Employer shall purchase the insurance;

(6) go through exit formalities with the laborers and provide assistance for them to obtain 
overseas residence and work permits;

(7) track and understand overseas working and living conditions of the laborers, help to 
resolve the difficulties and problems encountered by the laborers in their working 
and living conditions, and report to the Foreign Employers reasonable requests of the 
laborers in a timely manner; and

(8) formulate contingency plans for emergencies.

4. Contracts Relating to Foreign Labor Service Cooperation

An Enterprise should enter into written contracts on labor service cooperation with Foreign 
Employers. A contract on labor service cooperation shall set out clearly the following 
related to the protection of the interests of the laborers:

(1) The scope of work to be performed, work location, working hours, and vacation 
time;

(2) Contract terms;

(3) Remuneration of the laborers and the method of paying such remuneration;

(2) The Reserve Fund shall be used for the payment of the following fees that an Enterprise refuses or is unable to bear: 
the service fees that the Enterprise collects in violation of the provision of the State and that shall be returned to the 
laborers; the labor remuneration that shall be paid by the Enterprise to the laborers in accordance with relevant laws or an 
agreement; the expenses required for compensating the laborers for their loss in accordance with relevant laws; and the 
expenses required for the laborers to return to their home country or accept assistance in the event of an emergency.
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(4) Payment of social insurance premiums for the laborers;

(5) Labor conditions, labor protection, vocational training, and protection against 
occupational hazards for laborers;

(6) Welfare benefits and living conditions of the laborers;

(7) Formalities for the laborers to obtain overseas residence and work permits;

(8) Personal injury insurance for the laborers;

(9) Economic compensation offered to the laborers due to the rescission of the contract 
entered into between the Foreign Employer and the laborers for reasons attributable to 
the Foreign Employer;

(10) Assistance and relief offered to the laborers in the event of an emergency; and

(11) Default liability.

An Enterprise shall enter into written service contracts with laborers, unless that Enterprise 
has entered into labor contracts with the laborers and will organize those laborers to work 
abroad.

5. Fines

A fine of between RMB 50,000 and RMB 100,000 will be imposed on an Enterprise upon 
the occurrence of the following:

(1) Organizing laborers to work abroad without arranging training;

(2) Failure to purchase personal injury insurance for the laborers for the period in which 
they work abroad; or

(3) Failure to arrange accompanying management personnel.

A fine of between RMB 100,000 and RMB 200,000 will be imposed on an Enterprise upon 
the occurrence of the following:

(1) Organizing laborers to work abroad without entering into contracts on labor service 
cooperation with Foreign Employers;

(2) Organizing laborers to work abroad without entering into service contracts or labor 
contracts with the laborers;

(3) Entering into contracts on labor service cooperation with Foreign Employers or 
foreign individuals that are not granted approval and organizing laborers to work 
abroad;

(4) Concealing relevant information or providing false information when entering into 
service contracts or labor contracts with the laborers;

(5) Failure to handle emergencies that take place abroad in a timely manner; or

(6) Failure to make proper arrangements for laborers who are sent abroad and are still 
working abroad when ceasing to engage in foreign labor service cooperation.

CONTACTS

Hong Kong

Simon Luk
+852-2292-2222

sluk@winston.com 

David Hall-Jones
+852-2292-2188

dhalljones@winston.com

Adrian Yip 

+852-2292-2124 

ayip@winston.com

Alex Au 

+852-2292-2191 

aau@winston.com

London

Zoë Ashcroft
+44 (0)20 7105 0025

zashcroft@winston.com

New York

David Sakowitz
+1 (212) 294-2639 

dsakowitz@winston.com 

Paris

Vincent Sol
+33 (0)1 53 64 82 03

vinsol@winston.com 

San Francisco

Jim Topinka
+1 (415) 591-1519

jtopinka@winston.com



RETURN TO TOP4  |  GREATER CHINA LAW UPDATE

PRC New Exit-Entry Law

On June 30, 2012, the National People’s Congress Standing Committee passed a new Exit-Entry 
Administration Law (the “Law”), which will take effect on July 1, 2013.(3) The Law enacts wide-
ranging changes to the rules regulating foreigners’ visas, residence, and working rights in China in 
an effort to control and decrease illegal entry, illegal stays, and illegal employment of foreigners in 
China.

Key provisions of the Law include the following:

1. Stricter Visa Issuance Policy

The visa issuance policy will be more stringent to prevent illegal immigration, illegal 
residence, or illegal employment of foreigners. For example, foreigners who apply for visas 
will need to provide written invitations issued by entities or individuals in China. Entities 
or individuals that issue written invitations shall be responsible for their authenticity. 
Applicants who provide false documents or who cannot afford their stay in China will be 
denied a visa.

In addition, the Law gives visa-issuing authorities more discretion to refuse a visa for 
any reason if issuance of a visa is “not suitable.” Nor are visa-issuing authorities required 
to explain to the applicant the reason for the refusal.

2. Residence Permits Required for Foreigners Residing in China

The Law provides that, where visas held by foreigners specify that foreigners need to apply 
for residence permits upon entry, foreigners shall, within 30 days upon entry, apply for such 
permits at the relevant public security bureau.

For foreigners who stay in Chinese hotels, such hotels shall process check-in formalities for 
them in accordance with regulations for 
public security administration of the 
hotel industry, and submit foreigners’ 
check-in information to the local public 
security authority. For foreigners 
who reside or stay in places other 
than hotels, they or the persons who 
accommodate them shall, within 24 
hours after they check in, go through 
the registration formalities with the 
local public security authority.

The Law requires that citizens, companies, and other organizations report to local public 
security bureaus any foreigners who illegally enter, live, or work in China. 

Foreigners who illegally reside in the country may be given a warning. In serious cases, 
they will be fined RMB 500 per day, not to exceed a total of RMB 10,000, or be detained 
for 5 to 15 days.

(3) Exit-Entry Administration Law （出境入境管理法） (promulgated by the Standing Committee of National People’s 
Congress., June 30, 2012, effective July 1, 2013) .
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3. Work Permits and Residence Permits Required for Foreigners Working 
In China 

The Law reinforces the importance of work permits and residence permits in regulating 
foreigners who are working in China. Foreigners who work in China should obtain work 
permits and residence permits for work. No entities or individuals may employ foreigners 
without the required work permits or residence permits for work.

A fine of RMB 5,000 to 20,000 will be imposed on a foreigner who works illegally in 
China. In serious circumstances, a detention of 5 to 15 days may also be imposed. 

Companies illegally employing foreigners will incur a fine of RMB 10,000 for each 
foreigner so employed up to RMB 100,000 in total.

4. Catalogue for Foreigners Working in China

According to Article 42 of the Law, China will for the first time issue a “catalogue” to assist 
foreigners who are working in China. The Law authorizes departments within the State 
Council to formulate and regularly adjust such a catalogue, taking into account the needs of 
social development and the supply and demand of human resources in the market.

5. Extension of Visas Capped

In the past, a foreigner with a visa could apply for multiple extensions so as to stay in China 
for a longer period. The Law makes it clear that visa holders shall apply to extend their 
visas seven days in advance of the visa’s expiry date. However, the Law now explicitly 
imposes a cap on the total period of any extension. Specifically, the total extended period 
shall not be longer than the original period set forth in the visa.

6. Creation of National Database for Exit and Entry Information

Currently, both the Ministry of Public Security and the Ministry of Foreign Affairs have 
their own information systems related 
to exit and entry management. Article 5 
of the Law provides that the state will 
set up and maintain a uniform exit-entry 
administration information platform 
to be shared by relevant governmental 
departments.

With this centralized database, any 
foreigner’s information, including his 
or her personal profile and information 
regarding exits from and entries into 
China, will be recorded and may be retrieved by different Chinese authorities at any time.

7. Biological Data to Be Collected

With the approval of the State Council, the Ministry of Public Security and the Ministry 
of Foreign Affairs may, as needed for the purposes of exit-entry administration, formulate 
regulations regarding the collection of fingerprints and other biometric information from 
individuals who are exiting or entering China.

Furthermore, where a foreign government has special regulations on issuing visas 
to Chinese citizens or the exit-entry administration of Chinese citizens, the Chinese 
government may take corresponding and equivalent measures.
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8. “Green Cards” Introduced 

Foreigners who have made remarkable contributions to China’s economic and social 
development or meet other conditions for permanent residence in China may obtain the 
qualification for permanent residence upon application to and approval by the Ministry of 
Public Security.

Administrative measures for examination and approval of foreigners’ permanent residence 
in China shall be stipulated by the Ministry of Public Security and the Ministry of Foreign 
Affairs in consultation with the relevant departments under the State Council.

9. Refugees

The Law revises China’s domestic law to reflect China’s obligations under the 1951 
Refugee Convention and 1967 Protocol Relating to the Status of Refugees, of which China 
is a member. According to Article 46 of the Law, foreigners who apply for refugee status 
may stay in China based on temporary identification issued by the public security authority. 
Foreigners who are identified as refugees may stay or reside in China based on refugee 
identification issued by the public security authority.

The Valuation Adjustment Mechanism is Challenged in PRC Court

1. Background

In 2011, a valuation adjustment mechanism (“VAM”)(4) agreement between a private equity 
firm and a foreign-invested company was held invalid by the High People’s Court of Gansu. 
The case was then accepted by and set for retrial before the Supreme People’s Court. This 
is the first time a VAM arrangement has been tested in a court in China. Because there are 
no laws or regulations regarding such arrangements in China, the modified final judgment 
could greatly impact the investment practices of private equity firms in China.

In October 2007, Suzhou Industrial Park Haifu Investment Ltd. (“Haifu”), a private 
equity firm, invested RMB 20 million in Gansu Shiheng Non-Ferrous Metal Recycling 
Ltd (“Shiheng”), a foreign-invested 
company, and signed a VAM agreement 
with Shiheng. Of the RMB 20 million 
total investment, RMB 1,147,717 
went into Shiheng’s registered capital, 
representing a 3.85% equity interest 
in Shiheng. The remaining RMB 
18,852,283 was recorded as capital 
surplus. According to the agreement, 
Shiheng was required to earn a net profit 
of not less than RMB 30 million in 
2008, otherwise Shiheng or its affiliates 
would be required to compensate Haifu. 

(4) A valuation adjustment mechanism is generally considered an investment agreement between investors and the 
financing side on future changes to the financial status of the invested enterprise. In certain cases , it may also be called 
a “net profit guarantee” arrangement. See http://www.kayescholer.com/news/client_alerts/PRC-Court-Challenges-Net-
Profit-Guarantee-Arrangement-13June2012/_res/id=sa_File1/China%20Client%20Alert%20-%20June%2013,%20
2012%20(1).pdf. 
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Shiheng made almost no profit in 2008. However, Shiheng refused to abide by the VAM 
agreement, forcing Haifu to take Shiheng to court. Both the trial court and the appellate 
court found the VAM arrangement to be invalid, although their decisions were based on 
different legal grounds. The trial court recognized and treated Haifu’s entire RMB 20 
million investment as an equity investment and dismissed Haifu’s claim for compensation. 
In contrast, the appellate court held that the RMB 18,852,283 capital surplus portion of 
Haifu’s investment was not an equity investment, but rather should be treated as a loan to 
Shiheng. The Court ordered Shiheng and its Hong Kong Parent to repay the funds to Haifu, 
together with interest accrued.

2. Legal Effect of VAM Arrangements in China

VAM arrangements are often used in mature capital markets as a mechanism for adjusting 
uncertain business valuations. As China has no laws or administrative regulations 
prohibiting VAM arrangements and because there are no other means available to protect 
investor interests, VAM arrangements have increasingly been adopted in China, though they 
have been the subject of some criticism. Nonetheless, prior to this case, it was generally 
believed that VAM arrangements were legally binding and therefore were regularly 
implemented.

Although court decisions in China do not have the precedential value that they do in 
common law jurisdictions, the business and legal communities in China are keeping a close 
eye on this case. Specifically, the position of the Supreme People’s Court in this case may 
be adopted by other courts and influence the attitude of Chinese courts generally towards 
such VAM arrangements.

3. Structuring VAM Arrangements Carefully

Many of the details of the Haifu/Shiheng case are still unclear, but it appears that 
Haifu relied upon and trusted the person who made the introduction to Shiheng instead 
of conducting sufficient due diligence in the company. Based on publicly available 
information, it took Haifu less than two weeks before it made the decision to invest in 
Shiheng based on the VAM. This decision turned out to be a costly mistake. This case 
highlights the importance of private equity firms conducting extensive due diligence before 
signing VAM agreements and making investments.

Given that both the trial court and the appellate court found the VAM arrangement in this 
case invalid, private equity firms in China should be more careful in structuring VAM 
agreements in the future. In practice, a VAM agreement between investors and the founders 
or shareholders of the invested company rather than the invested company itself is relatively 
common. If, for any reason, the protection of a VAM arrangement must come from the 
invested company, the funding could, via careful planning, be structured as a loan which 
could be repaid or converted into equity, depending on whether the invested company meets 
its business target.

Private equity firms should also note that, in the existing legal framework in China, a 
company must clean up its existing VAM agreement before listing, otherwise uncertainty 
regarding equity ownership and conflicts with its current undertakings on lockups may lead 
to violations of listing rules.
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Preferential Policy for Qianhai Shenzhen-Hong Kong Modern 
Service Industry Cooperation Zone

On June 27, 2012, the State Council issued its 
Reply of the State Council on Policies Supporting 
the Development and Opening-up of the 
Qianhai Shenzhen-Hong Kong Modern Service 
Industry Cooperation Zone (the “Reply”).(5) The 
Reply took effect as of the date of its issuance. 
The Reply sets forth certain policies and tax 
incentives to support the development of the 
Qianhai Shenzhen-Hong Kong Modern Service 
Industry Cooperation Zone.

1. Background

In 2008, the State Council approved 
the Qianhai area for the establishment of a bonded harbor zone. By the end of 2010, the 
State Council approved the creation of a Shenzhen-Hong Kong Modern Service Industry 
Cooperation Zone within Qianhai (the “Qianhai Zone”). 

The Qianhai Zone is a roughly 15-square-kilometer area located in the western part of 
Shenzhen near Hong Kong. According to the Qianhai Shenzhen-Hong Kong Modern 
Service Cooperation Zone General Development Plan drafted by the Guangdong Provincial 
Government and approved by the State Council in 2010, Qianhai was chosen to cooperate 
with Hong Kong in providing modern services, such as financial services, trading, logistics, 
supply chain management, shipping, accounting, legal and entertainment services, etc.

The State Council’s Reply sets forth more detailed policies to be applied in the Qianhai 
Zone in order to encourage the development of relevant modern service industries and 
stimulate cooperation between Shenzhen and Hong Kong. The Reply identifies certain 
service industries to be opened up to Hong Kong investors or practitioners under 
the Mainland and Hong Kong Closer Economic Partnership Arrangement (“CEPA”) 
framework and establishes favorable policies to be applied to companies registered in the 
Qianhai Zone. 

2. Favorable Policies

The Reply indicates that favorable policies will be implemented to encourage development 
in the Qianhai Zone, including specific measures with respect to the following:

(1) Financial Services 

i. Ways will be explored to broaden the channels for repatriation of overseas RMB 
funds.

ii. Banking institutions established within the Qianhai Zone will be permitted to 
grant RMB-denominated loans to overseas projects and studies will be made 
to explore the feasibility of allowing Hong Kong banking institutions to grant 
RMB-denominated loans to enterprises or projects within the Qianhai Zone.

iii. Qianhai Zone-registered enterprises and financial institutions will be permitted 
to issue RMB-denominated bonds in Hong Kong.

(5) Reply of the State Council on Policies Supporting the Development and Opening-up of the Qianhai Shenzhen-Hong 
Kong Modern Service Industry Cooperation Zone （国务院关于支持深圳前海深港现代服务业合作区开发开放有关
政策的批复） (promulgated by the State Council, June 27, 2012, effective June 27, 2012) State Council Gaz., July 20, 
2012 (China).
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iv. Equity investment funds, including “fund-of–funds,” may be formed in the 
Qianhai Zone.

v. Hong Kong financial institutions will be welcome to set up branches and 
develop financial business in the Qianhai Zone with a lower investment 
threshold. 

vi. Hong Kong institutions and other domestic and foreign financial institutions 
will be encouraged to set up worldwide or regional headquarters in the Qianhai 
Zone.

According to the Reply, detailed implementing rules regarding the above financial services 
policies will be issued by the relevant governmental agencies. 

(2) Tax Incentives

i. Corporate income tax – A 15% corporate income tax rate will be applied to 
qualified enterprises according to an industry entry catalogue and a preferential 
catalogue, which will be issued by the National Development and Reform 
Commission and the Ministry of Finance. 

ii. Individual income tax – Qualified foreign individuals and professionals in short 
supply working in Qianhai will receive an individual income tax (“IIT”) rebate 
to cover the difference between the Chinese IIT rate and the foreign IIT rate that 
would apply if they work overseas, and such rebate will be exempted from IIT. 

iii. Business tax – Qualified logistics companies registered in the Qianhai Zone will 
have business taxes levied based on their net business revenue. 

(3) Legal Services

i. Hong Kong arbitration institutions will be permitted to set up branches in the 
Qianhai Zone. 

ii. Closer cooperation between Mainland lawyers and Hong Kong lawyers will be 
encouraged, including the potential creation of joint ventures between Mainland 
and Hong Kong law firms. 

(4) Foreign Talent 

i. The Qianhai Zone will issue relevant policies to attract foreign professionals to 
work and live in Qianhai. 

ii. Qualified Hong Kong professionals will be permitted to provide services to 
enterprises or individuals in the Qianhai Zone. 

iii. Hong Kong professionals who are qualified as Mainland certified public 
accountants will be allowed to serve as partners in domestic accounting firms. 

(5) Educational and Medical Services

i. Wholly foreign-owned international schools will be permitted to be established 
by Hong Kong service providers. Such schools will provide education to 
children of foreigners or Chinese people with permanent foreign residence 
working in the Qianhai Zone. 

ii. Wholly foreign-owned hospitals will be permitted to be established by Hong 
Kong service providers.

(6) Telecommunications

i. Hong Kong telecommunication carriers will be allowed to establish joint 
ventures with domestic carriers under CEPA to operate telecommunication 
businesses. 

ii. Local telecommunication enterprises will be encouraged to make preferential 
telecommunication rates applicable to the Qianhai Zone. 

iii. International telecommunication channels will be constructed to satisfy the 
needs of the Qianhai Zone. 
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3. Comments

Compared with previous government pronouncements related to the Qianhai Zone, the 
Reply provides more detailed policies and specific guidance regarding the development 
of the Qianhai Zone. Yet most provisions are still too broad to allow for actual 
implementation. For example, the Reply provides that there shall be a broadening of the 
channels for repatriation of overseas RMB funds. However, the Reply fails to set out 
detailed guidance as to what channels may be available. Detailed implementation rules are 
expected to be promulgated by the relevant government agencies in connection with the 
general policies set forth in the Reply.

Given that the overseas use of RMB and the repatriation of RMB are very hot topics, it is 
expected that the development of the Qianhai Zone may lead to some ground-breaking rules 
in this regard. It is also foreseeable that domestic financial institutions, including banks, 
private equity funds, and other institutions, may set up branches or subsidiaries in the 
Qianhai Zone to enjoy the preferential policies in connection with the use of RMB.

PRC Issues Guidelines to Encourage Private Enterprises to 
Invest Abroad

On June 29, 2012, 13 PRC government ministries, including the National Development 
and Reform Commission, the Ministry of Foreign Affairs, and the Ministry of Industry and 
Information Technology, jointly issued Implementing Opinions on Encouraging and Guiding 
Private Enterprises to Make Active Investment Abroad (the “Implementing Opinions”).(6) The 
Implementing Opinions took effect as of the date of their issuance. The Implementing Opinions 
seek to encourage private investment abroad by relaxing some of the restrictions currently in place.

1. Background

On May 7, 2010, the State Council 
issued Certain Opinions on 
Encouraging and Guiding the Healthy 
Development of Private Investment (the 
“State Council Opinions”).(7) The State 
Council Opinions encourage private 
enterprises to “go abroad” and make 
investment overseas in various forms. 
In addition, the State Council Opinions 
require relevant government agencies 
to establish international cooperation as 
well as domestic regulatory schemes to 
protect private enterprises when they are investing abroad. The State Council Opinions also 
guarantee that private enterprises will enjoy the same treatment as other enterprises.

(6)  Implementing Opinions on Encouraging and Guiding Private Enterprises to Make Active Investment Abroad (关于鼓
励和引导民营企业积极开展境外投资的实施意见) promulgated by the Nat’l Dev. & Reform Comm’n et al., June 29, 
2012, effective June 29, 2012) .

(7)  Certain Opinions on Encouraging and Guiding Healthy Development of Private Investment （国务院关于鼓励和引
导民间投资健康发展的若干意见）(promulgated by the St. Council, May 7, 2012, effective May 7, 2012).
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2. General Guidance

According to the Implementing Opinions, private enterprises are encouraged to invest 
abroad in energy and natural resources development, the high-technology and advanced 
manufacturing industries, infrastructure construction, and the agricultural and service 
industries. Private companies will also be provided support to establish distribution centers 
abroad and to build up international distribution and logistics networks. 

3. Favorable Policies

The Implementing Opinions provide that certain policies should be adopted with respect to 
the following:

(1) Tax Credit Policy – A foreign income tax credit policy will be implemented in 
accordance with relevant existing laws and regulations.

(2) Financing – Domestic banks will be encouraged to do the following: provide 
floating capital loans, consortium loans, export credit, merger loans, and other 
financing support; accept foreign equity and assets as collateral; support offshore 
issuance of RMB or foreign currency bonds; encourage capital market financing; and 
guide and promote the establishment of equity investment funds making overseas 
investment. 

(3) Customs – The export inspection process for highly credible private enterprises will 
be sped up.

(4) Foreign exchange – The approval process for converting RMB into foreign exchange 
to make outbound payments in cross-border trading businesses will be streamlined. 
Domestic individuals who have a direct interest in domestic private enterprises will 
be allowed to provide joint security for the private enterprises’ foreign affiliated 
company to allow it to obtain offshore financing. When foreign investors invest in an 
offshore holding company whose main business and assets are held by its Chinese 
subsidiaries, such foreign investors usually demand collateral from the Chinese 
subsidiaries and a guarantee from the founders, who are Chinese individuals. This 
provision may provide a possibility for domestic individuals to provide security for 
such offshore financing. 

4. Improvement of General Investment Environment Abroad 
(1) The use of Chinese currency (RMB) in overseas investment will be extended.

(2) The approval process for overseas investment will be simplified.

(3) The government will enter into more bilateral investment protection treaties, anti-
double taxing treaties, and other investment-related treaties and use them to protect 
foreign investment by domestic private enterprises. 

(4) The government will guide domestic private enterprises in responding to foreign anti-
trust review and litigation. 

(5) The government will enhance efficiency of customs clearance and adopt an electronic 
system to speed up export-related formalities. 

(6) The government will provide services, directly or through intermediate agencies, to 
private enterprises to assist them in gaining a better understanding of the politics, 
economics, laws, society, etc., of other countries, and provide requisite technical 
services and support. 

(7) The government will educate private enterprises to recognize the importance of 
intellectual property protection and international branding establishment. 

(8) The government will strive to protect Chinese citizens working abroad. 
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5. Comments

Compared with the State Council Opinions, the Implementing Opinions set forth more 
detailed policy requirements to encourage private enterprises to invest abroad. However, 
the Implementing Opinions provide only general guidance and do not put into place any 
supporting measures in substantive detail. Therefore, detailed implementing rules are 
still expected to be promulgated by relevant government agencies in connection with the 
policies set forth in the Implementing Opinions. 

One hot topic at the moment is the cross-border use of RMB, including the use of RMB 
in international trade transactions, allowing foreigners to use RMB to invest directly in 
China or to invest in China’s securities markets, issuance of RMB bonds in Hong Kong, 
etc. In the future, it is expected that private enterprises may be able to use RMB to make 
investments abroad.

China Denies National Treatment for Foreign-Invested RMB Funds

1. Overview

On April 23, 2012, China’s National Development and Reform Commission (“NDRC”) 
issued a Reply on Relevant Issues Relating to Foreign-Invested Equity Investment 
Enterprises(8) (the “Reply”) in response to the Shanghai Development and Reform 
Commission’s inquiry to clarify the “national status” of an RMB fund managed by the 
Blackstone Group as its general partner (“GP”). The Reply affirms that an equity investment 
enterprise in the form of limited partnership in which all the limited partners (“LP”) are 
domestic investors, and which is managed by a foreign-invested management company as 
its GP, shall still be deemed as “foreign” and therefore be subject to the laws and regulations 
on foreign investment. The investment projects of such RMB funds shall therefore be 
subject to The Catalogue for the Guidance of Foreign Investment (“Catalogue”),(9) a basic 
regulation specifying industry restrictions for foreign investment.

2. Background

At the end of 2010, with the goal of encouraging foreign private equity fund managers to 
establish private funds in Shanghai, the Shanghai Financial Services Office and several 
other authorities jointly issued Implementing Measures for the Launch of Pilot Foreign-
Invested Equity Investment Enterprises in the Municipality.(10) These measures marked 
the beginning of the long-awaited Qualified Foreign Limited Partner (“QFLP”) system in 
Shanghai. The QFLP system permits offshore investors to channel their offshore capital to 
domestic RMB funds, converting offshore capital to RMB for equity investment in China.

(8)  Reply Letter of the Office of the NDRC on Relevant Issues Related to Foreign-Invested Equity Investment Enterprises 
(国家发改委办公厅关于外资股权投资企业有关问题的复函) (issued by the Nat’l Dev. & Reform Comm’n, Apr. 23, 
2012).

(9)  Catalogue for Guidance of Foreign Investment (外商投资产业指导目录) (issued by the Nat’l Dev. & Reform Comm’n 
and the Ministry of Com., Dec. 24, 2011), http://www.ndrc.gov.cn/zcfb/zcfbl/2011ling/W020111229379511927834.pdf 
(China).

(10)  Shanghai Implementing Measures for the Launch of Pilot Foreign-Invested Equity Investment Enterprises (上海市关于
本市开展外商投资股权投资企业试点工作的实施办法) (promulgated by the Shanghai Municipal Financial Services 
Offices, the Shanghai Municipal Comm’n of Com., and the Shanghai Administration for Industry & Com. on Dec. 24, 
2010, effective Jan. 22, 2011) Hu Jin Rong Ban Tong [2010] No. 38 (China).
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In fact, the QFLP system was launched 
as a means to get around the restrictions 
on foreign exchange transactions under 
Circular 142 of the State Administration 
of Foreign Exchange (“SAFE”).(11) 
Circular 142 specifies that RMB 
converted from the paid-up capital in 
foreign currency of a foreign-invested 
enterprise cannot be used for equity 
investment in China unless otherwise 
provided. The restrictions of Circular 
142 mean that equity investment in 
China by foreign-invested enterprises or funds structured in the form of a partnership must 
be approved by a local SAFE branch on a case-by-case basis.

One of the breakthroughs of the QFLP system was that qualified pilot enterprises(12) were 
allowed to directly convert their paid-up capital in foreign currency to RMB through 
designated banks for equity investment in China. Another breakthrough of the QFLP 
system was that when a qualified pilot foreign-invested equity investment management 
enterprise used foreign currency to make capital contributions to the equity investment 
enterprises promoted by it, and its capital contribution did not exceed 5% of the total 
capital commitment amount, such foreign currency capital contribution did not change 
the “national nature” of the equity investment enterprises. In other words, a RMB fund 
promoted by a qualified foreign GP would be treated as a pure RMB fund if all of the LPs 
are PRC investors and the GP’s capital commitment to the RMB fund does not exceed 
5%. The “national treatment” was seen as the biggest incentive for foreign fund managers 
to raise RMB funds in China, because many major industries are currently still closed 
to foreign investment, such as media, banks, telecommunications, and certain mining 
industries. The “national treatment” of these foreign-invested equity investment enterprises 
was considered to be a means of bypassing the restrictions and onerous approval procedures 
otherwise imposed on foreign investment. 

3. Implications

The end-result of the NDRC’s Reply is that the QFLP system introduced in Shanghai seems 
to have come to an end. The Reply suggests that the purpose of the QFLP system was to 
learn from the advanced experience of foreign fund managers, rather than to allow foreign 
investors to circumvent foreign investment restrictions. The NDRC’s view that funds with 
a foreign-sourced GP and Chinese LPs should be treated as foreign funds means that such 
funds are subject to the Catalogue and the aforementioned foreign exchange restrictions. 
Accordingly, unless new regulations are issued, the QFLP system is not as attractive to 
foreign investors as originally had been hoped when the pilot program was first introduced. 

(11)  SAFE Circular on Relevant Operating Issues Concerning the Improvement of the Administration of Payment and 
Settlement of Foreign Currency Capital by Foreign-Invested Enterprises (国家外汇管理局综合司关于完善外商投资
企业外汇资本金支付结汇管理有关业务操作问题的通知) Hui Zong Fa (2008) No. 142 (China).

(12)  Pilot enterprises include both foreign-invested equity investment enterprises (the fund) and foreign-invested equity 
investment management enterprises (GP). 
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