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D.C. Circuit Upholds EPA’s Greenhouse Gas Rules
On June 26, 2012, the U.S. Court of Appeals for the D.C. Circuit upheld four of EPA’s greenhouse gas 
(GHG) rulemakings against challenges from industry groups and states in Coalition for Responsible 
Regulation v. EPA.1  In an unsigned per curiam opinion, the court upheld EPA’s Endangerment 
Finding2 and the Tailpipe Rule3 on the merits and dismissed the petitions for review of the Timing 
Rule4 and the Tailoring Rule5 on standing grounds.  The decision, which affirmed the foundation of 
the Agency’s GHG regulatory scheme under the Clean Air Act (CAA), has been heralded as a major 
victory for EPA.  Industry groups and states are expected to appeal the decision to the Supreme Court 
of the United States.

Following the Supreme Court’s decision in Massachusetts v. EPA,6 in which the Court held that 
GHGs are an air pollutant subject to regulation under the CAA, EPA issued its Endangerment Finding 
under § 202(a)(1) of the CAA.  Section 202(a)(1) requires EPA to prescribe standards for air pollutant 
emissions from new motor vehicles that “in [the Administrator’s] judgment cause, or contribute to, 
air pollution which may reasonably be anticipated to endanger public health or welfare.”  EPA found 
that motor vehicle emissions of a group of six GHGs7 “contribute to the total [GHG] air pollution, 
and thus to the climate change problem, which is reasonably anticipated to endanger public health 
and welfare.”8  In making its Endangerment Finding, EPA relied solely on its scientific judgment and 
did not take into account policy considerations or regulatory consequences.  The court upheld EPA’s 
interpretation of § 202(a)(1) of the CAA, holding that the plain language of the statute “does not 
leave room for EPA to consider as part of the endangerment inquiry the stationary-source regulation 
triggered by an endangerment finding, even if the degree of regulation triggered might at a later stage 
be characterized as ‘absurd.’”  The court also held that EPA’s failure to identify the concentration 
at which GHGs endanger public health and welfare was not arbitrary and capricious because “EPA 
need not establish a minimum threshold of risk or harm before determining whether an air pollutant 
endangers.”  

1 No. 09-1322 (D.C. Cir. June 26, 2012).
2  Endangerment and Cause or Contribute Findings for Greenhouse Gases under Section 202(a) of the Clean Air Act, 74 
Fed. Reg. 66,496 (Dec. 15, 2009).
3  Light-Duty Vehicle Greenhouse Gas Emission Standards and Corporate Average Fuel Economy Standards; Final Rule, 
75 Fed. Reg. 25,324 (May 7, 2010).
4  Reconsideration of Interpretation of Regulations That Determine Pollutants Covered by Clean Air Act Permitting 
Programs, 75 Fed. Reg. 17,004 (Apr. 2, 2010).
5  Prevention of Significant Deterioration and Title V Greenhouse Gas Tailoring Rule, 75 Fed. Reg. 31,514 (June 3, 
2010).
6  549 U.S. 497 (2007).
7  The six GHGs classified as a single air pollutant in the Endangerment Finding are carbon dioxide, methane, nitrous 
oxide, hydroflourocarbons, perflourocarbons, and sulfur hexafluoride.
8  74 Fed. Reg. 66,496, 66,499 (Dec. 15, 2009).
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The court also dismissed challenges to the inclusion of two GHGs9 
that are not emitted by motor vehicles in the Endangerment 
Finding because the petitioners had not shown injury-in-fact by 
the inclusion of those pollutants, and therefore lacked standing.  
The court also upheld EPA’s reliance upon the Intergovernmental 
Panel on Climate Change’s (IPCC) synthesis of thousands of 
climate change studies and found that the minor errors in the 
IPCC assessment, which EPA had not relied upon, did not warrant 
reconsideration of the Endangerment Finding.

EPA’s light-duty vehicle GHG emission standards, called the 
Tailpipe Rule, were challenged on the basis that EPA had 
arbitrarily and capriciously failed to consider the cost of the 
Prevention of Significant Deterioration (PSD) and Title V 
permitting requirements for stationary sources triggered by the 
Tailpipe Rule.  The GHG permitting requirements were triggered 
once the Tailpipe Rule made GHGs a regulated air pollutant under 
the CAA.  The court rejected the petitioners’ challenge, holding 
that once EPA made its Endangerment Finding, it had a non-
discretionary duty under § 202(a)(1) of the CAA to promulgate the 
Tailpipe Rule and could not decline to regulate based on resulting 
stationary-source permitting costs.  The court also declined to 
invalidate the Tailpipe Rule on the grounds that EPA had failed 
to show that it would meaningfully mitigate climate change, 
holding that EPA had found the Tailpipe Rule would result in the 
reduction of about 960 million metric tons of CO2e emissions over 
the lifetime of the vehicles affected by the standards and would 
further the goals of the CAA.

The petitioners also mounted a significant challenge to  the Timing 
and Tailoring Rules.  Under the Timing Rule, EPA established 
January 2, 2011 – the effective date of the Tailpipe Rule – as the 
date on which major stationary sources of GHGs would become 
subject to PSD and Title V permitting requirements.  Since millions 
of industrial, commercial, and residential sources would have 
become subject to the PSD and Title V permitting requirements 
due to GHG emissions above the existing major source thresholds 
of 100 or 250 tons per year (tpy) EPA promulgated the Tailoring 
Rule to avoid this “overwhelming permitting burden[].”10  
Under the Tailoring Rule, EPA phased in GHG PSD and Title V 
permitting requirements, beginning with sources with emissions 
above 75,000 or 100,000 tpy of CO2e who were already subject to 

PSD and Title V based on emissions of other air pollutants above 
the 100 or 250 tpy threshold.  The petitioners alleged that EPA 
had exceeded its authority by increasing the CAA’s permitting 
thresholds.  The court dismissed the petitioners’ claims, finding 
that they did not have standing because they could not demonstrate 
injury-in-fact.  The court held that the Timing and Tailoring Rules 
“actually mitigate the [p]etitioners’ purported injury” because 
without the Timing Rule, the petitioners may have been subject 
to GHG PSD and Title V permitting requirements earlier due to 
the finalization of the Tailpipe Rule, and without the Tailoring 
Rule, even more stationary sources would be subject to PSD and 
Title V.  The court also found that the remedy sought – vacature 
of the Tailoring Rule – would “significantly exacerbate” the 
alleged injury.  The court found it had no jurisdiction to review 
the merits of the petitioners’ claims due to the lack of standing, 
and dismissed the petitions for review of the Timing and Tailoring 
Rules on that basis.

Following Coalition for Responsible Regulation, EPA’s GHG 
permitting requirements for stationary sources and GHG vehicle 
emission standards remain in place, paving the way for additional 
regulation in the future.  Although the petitioners will most likely 
file a petition for a writ of certiorari with the Supreme Court given 
the significant opposition to EPA’s regulation of GHG regulations, 
it remains to be seen whether the Supreme Court will accept such 
a petition and rule in the petitioners’ favor.

9  The two GHGs the petitioners challenged were perflourocarbons and sulfur hexafluoride.
10  75 Fed. Reg. 31,514, 31,516 (June 3, 2010).
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