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I. PROMOTIONS 
Vermont Addresses Daily Deals “Promotional Value” Model in Amendment to Gift 
Certificate Law 

Vermont recently amended its gift certificate law to specifically address the distinction between 
the "paid value" and the "promotional value" of a daily deal gift certificate. The amended law 
now defines "paid value" as the value of any money or other thing of value given in exchange for 
a gift certificate" and promotional value as "any value shown on a gift certificate in excess of the 
paid value of the gift certificate." The law provides that the promotional value is exempt from the 
restrictions on the paid value, including restrictions on the expiration date and fees that may be 
charged. The law also now exempts promotional gift certificates awarded pursuant to a loyalty 
program or other promotional offer provided the gift certificate (i) indicates on the front of the 
gift certificate that the gift certificate was issued for promotional purposes, (ii) indicates on the 
front of the gift certificate the expiration date of the promotional value and paid value, if any, 
(iii) indicates the amount of any fees that may be imposed in connection with the gift certificate, 
if applicable, which may be disclosed on or with the gift certificate, and (iv) if a fee is assessed, 
includes a toll-free phone number and, if maintained, a website where the consumer can obtain 
information about the fee.  

In addition to the new provisions addressing promotional value, the amendments also remove an 
exemption under the law previously covering gift certificates redeemable for food products and 
add an exemption for gift certificates donated to charities, provided the expiration date is clearly 
and legibly printed on the gift certificate. The amendment also increases the minimum expiration 
period for gift certificates from three years to five years, consistent with similar laws in many 
other states. The amendments were effective May 18, 2012. 

 

TIP:  The recent changes to Vermont law permit companies to sell a gift certificate in 
Vermont with a both a "promotional value" and a "paid value," and the "promotional 
value" may be subject to a shorter expiration date that the "paid value" of the gift 
certificate. Companies should ensure expiration dates for both paid and promotional 
values, as well as any other required disclosures, are clearly and prominently stated on the 
front of the gift certificate and should make efforts to clearly communicate promotional 
value expiration dates to consumers prior to purchase to avoid confusion. 

 

Missouri VFW Post Seeks Declaratory Judgment That Electronic Sweepstakes Equipment 
is Not an Illegal Gambling Device 

A Missouri VFW Post recently filed a declaratory judgment action against the Missouri Gaming 
Commission asserting that certain computers and equipment used by the Post to administer its 
lawful charitable lottery games are not illegal gambling devices. At issue are computers that 
reveal the results of server-based electronic sweepstakes. Missouri law prohibits the use of 
gambling devices which include any device used in the "playing phases" of any gambling 
activity. The VFW's complaint states that players obtain a magnetic-coded slip which they then 
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use at a terminal to reveal their sweepstakes prize. At the point players use the terminal, the 
outcome and prize have already been determined. As such, the VFW argues, the device is not 
used in the "playing phases" of the sweepstakes and is not an illegal gambling device under the 
law. Many state laws governing sweepstakes and other promotions which have an electronic 
component are governed by laws with ambiguous or overbroad language, sometimes leading to 
unintended consequences and confusion among sweepstakes sponsors. Indeed, a 2010 law in 
North Carolina regulating electronic sweepstakes was recently invalidated for being overbroad in 
violation of the First Amendment. More recently, Georgia passed a law aimed at curbing 
electronic sweepstakes which may face similar challenges. 

 

TIP: While this case is specific to charitable lotteries, it highlights the issues potentially 
presented by ambiguous language in statutes regulating electronic or online promotions. 
We continue to monitor developments in North Carolina and Georgia, in particular, but 
companies should be mindful of these developments when developing online sweepstakes. 

 

Marketing Company Agrees to Stop Spamming Facebook Users 

The Washington Attorney General recently entered into a consent decree with Adscend Media 
LLC prohibiting the online marketing company from sending "spam" social networking 
communications. The AG's office had sued Adscend for a program where a Facebook user was 
allegedly tricked into  "liking" certain Adscend-created Facebook pages, which inadvertently 
spread the sales pitches to their Facebook friends. In addition, the users could not actually access 
the information they had attempted to view without providing personal information or signing up 
for services. Under the consent decree "commercial electronic messages" as regulated under 
CAN-SPAM are defined to include messages in social networks that were posted on a wall, in a 
news feed, or on other similar pages. In other words, a regulated communication according to the 
decree is not just one sent to a user's in-network inbox. Facebook had also sued Adscend in 
California, arguing that its activities violate CAN-SPAM. The Facebook litigation settled earlier 
this month. Under the settlement reached with the Washington AG, Adscend has agreed to pay 
$100,000 in attorneys' costs and fees. 

 

TIP: Messages sent on social networking platforms such as Facebook may be subject to 
CAN-SPAM requirements. Note that under CAN-SPAM actions can be brought by 
regulators or the platforms themselves. Companies engaging in marketing activities on 
these sites should thus review their practices carefully to ensure they are compliant. 

 

II. ADVERTISING 
9th Circuit Gives AT&T a Second Chance to Compel Enforcement of Arbitration Clause in 
False Advertising Lawsuit 
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The Ninth Circuit recently reversed a lower court order denying AT&T Mobility LLC's motion 
to compel arbitration in a putative class action lawsuit that alleges AT&T engaged in false 
advertising regarding the download speeds of 3G phones on the company's networks. The court 
of appeals found that the district court erred in relying on a case that has since been overturned 
by AT&T Mobility LLC v. Concepcion and remanded the case for further consideration. 

In September 2009, AT&T sought to enforce a provision in its service agreement that requires all 
claims to be pursued through individual arbitration and prohibits both class action arbitration and 
class action litigation. In denying AT&T's motion, the lower court relied solely on Laster v. 
AT&T Mobility LLC, a Ninth Circuit decision holding that arbitration agreements containing 
class action waiver provisions are unconscionable and unenforceable under California law. In 
Concepcion, the Supreme Court overruled the Ninth Circuit's decision in Laster and held that the 
Federal Arbitration Act preempts California law regarding the unconscionability of class 
arbitration waivers.   

On appeal, AT&T sought to reverse the lower court's order without remanding the case. The 
Plaintiffs, however, argued that the case should be remanded because the lower court did not 
consider their allegations that AT&T did not provide adequate notice of changes to the 
arbitration clause and that the arbitration clause is still unconscionable after Concepcion. The 
Ninth Circuit ultimately reversed and remanded to allow the lower court the opportunity to 
address Plaintiffs' additional arguments. 

 

TIP: The Supreme Court's decision in Concepcion is broadly written and held that "the 
FAA prohibits States from conditioning the enforceability of certain arbitration 
agreements on the availability of classwide arbitration procedures."  However, Concepcion 
left the door open for states to take steps to address issues of procedural 
unconscionability—such as notice—in adhesion contracts. 

 

Federal Judge Requires Further Briefing by the FTC in No-Fault Deceptive Marketing 
Settlement with Acai Berry Advertiser 

New Jersey District Court judge Renee Bumb ordered the FTC to respond to concerns regarding 
the proposed $11.5-million deceptive marketing settlement with Circa Direct LLC, an Internet 
advertiser of acai berry weight loss products. Like many settlements of government 
investigations, Circa Direct settled the FTC’s deceptive marketing investigation without an 
admitting liability. Judge Bumb worried: “settlement without an admission of liability forecloses 
a determination of the truth of the FTC’s allegations and leaves the public with no better 
appreciation of the truth of the matter than when the litigation began.” Following the Southern 
District of New York’s November 2011 decision to reject a $285 settlement between Citibank 
and the SEC, Judge Bumb explained that she would not approve the FTC’s settlement unless the 
FTC convinces her that the settlement is fair, adequate, reasonable, and in the public’s interest. 
The FTC has already persuaded Judge Bumb that the settlement is fair, adequate, and reasonable; 
but without an admission of liability or a full explanation of the facts leading to the settlement, 
the court has refused to accept that the parties’ settlement is in the public’s interest. Until it 
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receives further FTC arguments, the court will not “abdicate its… responsibility to conduct 
meaningful judicial review” of the settlement. 
  
This is not the first time that Judge Bumb has requested additional arguments by the parties 
before allowing the FTC’s settlement with Circa Direct. On February 22, 2012, the judge ordered 
the parties to explain the proper standard of review of the parties’ original settlement order and 
whether the order satisfied that standard. The FTC’s response did not fully satisfy the judge, 
leading to the current request for additional briefing from the FTC. The judge has not requested 
further submissions from Circa Direct. 

TIP:  Historically, FTC settlements almost always included affirmative language that the 
investigated company did not admit fault. Judge Bumb’s order signals a continuing judicial 
trend of disfavoring settlements with this language. Moving forward, the FTC will likely 
reject settlement offers that include such affirmative no-fault language. 

 

Company Sues White Castle Over Use of “JibJab” Mark 

JibJab Media Inc., an online greeting card company, recently sued White Castle Management 
Co. over White Castle's recent social media campaign to promote its new line of chicken rings. 
According to the complaint, JibJab owns several federal trademark registrations for its distinctive 
JibJab Mark, which includes a logo featuring old-fashioned caricatures of mustachioed men. The 
complaint alleges that White Castle's "Jib Jab Chicken Ring" campaign uses this JibJab mark, 
and copies the look and feel of JibJab's well known photo cut-out animation style, in which 
JibJab creates cartoon images of characters with disproportionately large heads and a cut-out 
image of the character's jaw is animated to mimic talking and/or singing. JibJab also alleges that 
White Castle mimicked JibJab's personalized content by offering users the ability to upload 
digital photos and insert faces into video templates. Plaintiff claims trademark infringement and 
unfair competition, and seeks injunctive relief and statutory damages of $2 million per 
counterfeit mark. 

TIP: Advertisers should be aware that close mimicry of a style used for design inspiration 
may infringe protectable trademarks or trade dress. All taglines and design elements 
should be searched and cleared prior to use in advertising to avoid claims of infringement. 

Burberry Files Declaratory Action Over its Use of a Photo of Humphrey Bogart Wearing 
Burberry Trench Coat 

In early 2012, Burberry launched a historical timeline on Facebook depicting the evolution of 
Burberry's culture, products and people. Burberry's timeline included an image of Humphrey 
Bogart from 1942 wearing a Burberry trench coat in the final scene of the motion picture, 
"Casablanca," and included the description: Humphrey Bogart wearing a Burberry trench coat in 
the final scene of Casablanca (1942). According to the complaint, Burberry licensed this image 
of Humphrey Bogart from Corbis for editorial use, and asserts that the use was a historical 
positioning of the image within an educational project via a timeline of people wearing Burberry 
apparel over the last century. In April 2012, Bogart LLC, the entity which exclusively owns and 
controls the name and likeness of Humphrey Bogart and numerous trademarks related to 
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Humphrey Bogart, allegedly contacted Burberry. Bogart LLC claimed that Burberry's use of the 
photo implies an endorsement by or affiliation with Humphrey Bogart and Bogart LLC, and 
constitutes misappropriation, false association and dilution of Bogart LLC's intellectual property 
rights. According to the complaint, Bogart LLC demanded that Burberry stop using the photo, 
and made a monetary demand. Burberry then filed a complaint seeking a declaratory judgment 
from the court that Burberry's use does not infringe Bogart LLC's trademark rights or its rights to 
Bogart's image and likeness. 

TIP: Use of a person's name or likeness on a commercial website or a company's social 
media pages, even in a "historical" or educational context, may put an advertiser at risk 
for a complaint alleging a violation of that person's publicity rights. This case should be 
followed closely to see if this court recognizes a distinction between commercial and 
historical use of a person's name and likeness. 

 

Second Circuit Partially Vacates the District Court’s Order in Viacom v. YouTube 

In the ongoing, high-stakes case between Viacom and YouTube, the U.S. Court of Appeals for 
the Second Circuit recently held that the district court erred in granting summary judgment to 
YouTube on the grounds that YouTube is entitled to infringement liability protection pursuant to 
the safe harbor provisions of the Digital Millennium Copyright Act (DMCA). In 2010, the 
district court granted summary judgment to YouTube on Viacom's copyright infringement 
claims, finding that YouTube was entitled safe harbor protection because YouTube had 
insufficient notice of the particular infringing content alleged in the lawsuit. The Second Circuit 
vacated the order, in part because of emails sent by YouTube co-founders discussing whether 
certain copyrighted content should be taken off the site suggested that a "reasonably jury could 
find that YouTube had actual knowledge or awareness of specific infringing activity on its 
website."   

The Second Circuit further held that while the DMCA does not require affirmative monitoring 
for infringing content, a "deliberate effort to avoid guilty knowledge" would result in the loss of 
eligibility for the safe harbor. Finally, Second Circuit considered the safe harbor requirement that 
an eligible service provider must "not receive a financial benefit directly attributable to the 
infringing activity, in a case in which the service has the right and ability to control such 
activity." The district court had narrowly construed the "right and ability to control" standard, 
finding that it required knowledge of specific infringing items. While the Second Circuit found 
that the "right and ability to control" requires "something more than the ability to remove or 
block access to materials posted…," the Second Circuit did not identify that "something more." 
However, the Second Circuit did conclude that the "right and ability to control" does not include 
a specific knowledge requirement and remanded the issue to the district court. 

 

TIP:   
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FDA Warning Letter Sent to Dietary Supplement Manufacturers Are Followed by 
Proposed Class Action Lawsuits 

Gaspari Nutrition, Inc., maker of Spirodex, a product advertised as a mood-enhancing dietary 
stimulant supplement, was recently hit with a proposed class action lawsuit for false advertising 
in the U.S. District Court for the Southern District of California. The named plaintiff, Andrew 
Velasco, is alleging claims under California’s False Advertising Law, Unfair Competition Law, 
and Consumer Legal Remedies Act. Mr. Velasco has also filed a suit against SEI 
Pharmaceuticals, Inc., the maker of a similar product, MethylHex 4,2. 

The lawsuit follows on the heels of an FDA warning letter issued to a number of manufacturers 
and distributors of dietary supplements containing dimethylamylamine (or DMAA), including 
Gaspari Nutrition and SEI Pharmaceuticals, on April 27, 2012. The warning letter asserts that the 
companies have failed to submit evidence showing that DMAA is safe, even though it is known 
to narrow blood vessels and arteries, which can lead to a number of cardiovascular events 
including increased blood pressure and heart attack. The agency also warned that synthetically-
produced DMAA does not qualify as a “dietary ingredient,” and, consequently, cannot be used as 
an active ingredient in a dietary supplement. 

The complaint frequently references the FDA warning letter, and asserts that Gaspari’s 
marketing and failure to disclose the risks associated with DMAA falsely led consumers to 
believe that Spirodex was safe and “backed by science.” 

TIP:  FDA warning letters are frequently followed in rapid succession by the filing of 
consumer class action complaints. Manufacturers, marketers, and distributors of dietary 
supplements are required by the Dietary Supplement Health and Education Act of 1994 to 
ensure that they are marketing a safe product. Evidence of safety must be submitted to the 
FDA 75 days prior to marketing any product containing any ingredient not marketed in a 
dietary supplement before October 15, 1994.  

Facebook Agrees to Settle Class Action Regarding “Sponsored Stories” 

A preliminary settlement was reached regarding the putative class action filed against Facebook 
in which the plaintiffs alleged that Facebook unlawfully misappropriated the plaintiffs' names, 
photographs, and likenesses for use in paid "Sponsored Stories" without first obtaining the 
plaintiffs' consent. Facebook has agreed to pay $10 million into a fund that will distribute the 
money to nonprofit organizations  that focus on privacy advocacy. The terms of the settlement 
also require that the Facebook website and Terms of Use be revised to make it clear to all users 
that their names and likenesses may be used in "Sponsored Stories." The settlement further 
requires that Facebook provide functionality that enables parents to prevent the names and 
likenesses of their minor children from appearing in Sponsored Stories. 

TIP: This case serves as a reminder to advertisers of the importance of obtaining express 
consent from individuals before using names and likenesses in commercial messaging, 
including in online advertising and banners. 
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III. PRIVACY 
FCC Publishes Final Robocall Rule, Impacts Text as Well 

The Federal Communications Commission published yesterday in the Federal Register its final 
rule on auto-dialed and pre-recorded calls under the Telephone Consumer Protection Act. As we 
reported earlier this year, the revised rule will require written consent to contact consumers using 
auto-dial technology, technology that is frequently used for sending text messages. It also 
requires such consent for pre-recorded marketing calls, mirroring a requirement enforced by the 
Federal Trade Commission under the Telemarketing Sales Rule. As with the FTC rule, consent 
under the amended FCC rule can be provided in any form (including, the FCC specifically noted, 
by text message), provided that potential recipients are clearly told that if they agree, they will 
get text messages (or marketing robocalls) and that the consumer after seeing this disclosure 
"unambiguously" agrees. The consent also cannot be conditioned on the requirement of 
payment. While portions of the amended rule will be effective 30 days from publication, namely 
July 11, 2012, effectiveness of the new written consent requirement is being delayed pending 
review by the Office of Management and Budget. Once approved, enforcement of the written 
consent requirement will begin 12 months after such approval. 

 

TIP: While the written consent requirement is at least a year off, companies should keep in 
mind that the TCPA does require consent for text messages sent using platforms with 
"auto-dial" capabilities. Companies should thus already have consent procedures in 
place. But, in preparation for the new "written consent" requirement, they should ensure 
that those mechanisms include a clear notice of what messages will be sent, and an 
affirmative step equivalent to a writing that individuals take to grant consent.  

 

FTC Settles Charges Over Exposure of Consumers’ Sensitive Personal Information 

The FTC recently announced that it settled charges with two businesses for exposing sensitive 
personal information of thousands of consumers through use of peer-to-peer (“P2P”) software. In 
the first case, EPN, Inc., a debt collector whose clients include healthcare providers and 
commercial credit companies, allowed P2P file-sharing software on its Chief Operating Officer’s 
computer. The P2P software enabled social security numbers, health insurance numbers, and 
medical diagnosis codes of hospital patients to be available to any computer connected to the 
P2P network. In the second case, Franklin’s Budget Car Sales, Inc. allowed P2P software on 
employee computers, which resulted in unauthorized access to names, addresses, social security 
numbers, dates of birth, and driver’s license numbers of its auto sale and lease customers. 
Franklin’s privacy policy stated that “We restrict access to nonpublic personal information about 
you to only those employees who need to know that information to provide products and services 
to you.” The FTC charged both companies with failing to: (1) assess risks to the consumer 
information it collected or stored online; (2) adopt policies to prevent or limit customer 
information from unauthorized disclosure; (3) prevent, detect, and investigate unauthorized 
access to personal information on its networks; and (4) adequately train employees on 
safeguarding private consumer information. Both companies were charged with committing 
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“unfair acts” in violation of Section 5 of the FTC Act. Further, because Franklin’s is a financial 
institution, the FTC charged that its security failures violated the Gramm-Leach-Bliley 
Safeguards Rule. Both EPN and Franklin’s are barred by the settlements from misrepresenting 
the privacy, security, confidentiality, and integrity of personal information collected from 
consumers. The companies must also establish and maintain a comprehensive information 
security program and undergo independent data security audits every other year for 20 years. 

 

TIP: Since releasing a 2010 report on P2P-related data security breaches, the FTC has 
taken a keen interest in P2P privacy issues. Companies that have P2P software on their 
corporate computer systems should take affirmative steps—such as preventing and 
responding to unauthorized access and training employees—to maintain the security of 
information when P2P software is used on their systems. 

 

New Jersey AG Sues Children’s App Developer for COPPA Violations 

New Jersey Attorney General Jeffrey S. Chiesa recently announced that his office has filed suit 
against 24x7 digital, LLC. The company develops and operates a series of educational apps 
under the "TeachMe" brand. Products include "TeachMe: Toddler," "TeachMe: Kindergarten," 
"TeachMe: 1st Grade," and "TeachMe: 2nd Grade," all of which are sold in the Apple App 
Store. These products are marketed as "simple and intuitive" enough for children to use without 
adult help. The suit was brought for alleged violations of the Children's Online Privacy 
Protection Act (COPPA). According to the NJAG, 24x7 collected children's personal 
information and transmitted it to a third-party company without parental notification or consent. 
In particular, the apps encourage players to provide personal information, including their first 
and last names, and a picture of themselves to create a player profile. The NJAG claims that 
24x7 digital then sends players' names and unique device identification number (which number 
identifies the specific mobile device a player is using), to a third-party data analytics 
company. According to the complaint, 24x7 digital does not provide notification of this policy on 
its website, or obtain prior consent from the young players' parents, which violates COPPA. 

 

TIP: This case is a reminder that apps directed to children need to comply with COPPA. In 
particular, apps developers need to makes sure they have appropriate measures in place to 
obtain parental consent before collecting any personal information about children under 13 
unless such collection falls under a specific exception under COPPA. 
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