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Supreme Court Reverses Decision Affecting Period of Eligibility for 
Short-swing Profit Rule Lawsuits

In a ruling likely to reassure public company officers and directors everywhere, the Supreme Court 
has reversed a Ninth Circuit ruling that threatened to extend indefinitely the two-year period in 
which corporate insiders may be sued under the “short-swing profits rule” of § 16(b) of the Securities 
Exchange Act.   

Section 16(b) permits a corporation or its shareholder to bring suit against an insider who realizes 
any profits from the purchase and sale, or sale and purchase, of the corporation’s securities within 
any six-month period.  The statute imposes a form of strict liability for such short-swing profits, 
which must be disgorged even if they are not based on insider information.  The statute requires that 
suits brought under the short-swing profit rule must be brought within “two years after the date [the 
short-swing] profit was realized.”  

In 2007, plaintiff-respondent Vanessa Simmonds filed 55 separate actions under § 16(b), alleging 
that the defendant financial institutions, in underwriting initial public offerings (IPOs), had inflated 
the price of the IPO shares above their IPO price, enabling the underwriters to profit from aftermarket 
sales of the shares—sales that occurred within the six-month window of § 16(b), and so were subject 
to disgorgement under the short-swing profits rule.   The defendant underwriters moved to dismiss, 
explaining that the accused transactions had occurred many years before Simmonds’ lawsuit, and 
so were time-barred by the two-year limitation period of § 16(b).  The District Court agreed and 
granted the motion.

On appeal to the Ninth Circuit, Simmonds argued that at the time of the accused sales, the defendant 
underwriters collectively owned more than 10% of the outstanding shares of the issuing company, 
and so were required to file public statements with the SEC disclosing their positions, as required by 
§ 16(a) of the Act.  Simmonds maintained that the defendants’ failure to file § 16(a) statements acted 
to toll the two-year period until such statements were filed.  The Ninth Circuit agreed, holding that 
§ 16(b)’s limitations period is “tolled until the insider discloses his transactions in a Section 16(a) 
filing.”  The Ninth Circuit also rejected the defendant-petitioners’ argument that the two-year period 
of § 16(b) is a period of repose that is not subject to tolling of any kind.

In an 8-0 decision (Chief Justice Roberts abstaining) issued on March 26, 2012, the Supreme Court 
unanimously reversed the Ninth Circuit’s holding on the tolling effect of § 16(a), explaining that the 
text of § 16(b) unambiguously states that the two-year period commences on “the date [the short-
swing] profit was realized,” and does not provide for tolling based on the failure to file a statement 
under § 16(a).  The Court further explained that the Ninth Circuit’s ruling could result in “endless 
tolling” of the statutory two-year period, and that if Congress had intended to create that unlikely 
result, “it most certainly would have said so.”  

Importantly, however, the Court deadlocked 4-4 on the question of whether § 16(b) establishes a 
period of repose that is not subject to any kind of tolling.  The Court therefore affirmed that part of 
the decision without precedential effect, leaving open the possibility that traditional principles of 
equitable tolling may apply to extend the two-year period of § 16(b).  
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