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FTC’s Recent Administrative Complaint In the Matter of Omnicare, 
Inc., PharMerica Merger Demonstrates Continued Significance of 
Traditional Market Structure Analysis 

In the Matter of Omnicare, Inc. Antitrust Litigation
A.   Factual Background and Plaintiff’s Claims

Long term care pharmacies (“LTC Pharmacies”) are specialized pharmacies that package and deliver 
prescription medications primarily to skilled nursing facilities (“SNFs”). They do not cater to retail 
consumers. The medications given to many patients at SNFs are subsidized by Medicare Part D 
Plans. These patients’ bills are reimbursed by Part D sponsors who negotiate prescription contracts 
directly with LTC Pharmacies.

The Centers for Medicare and Medicaid Services (“CMS”) require that Part D sponsors provide 
“convenient access” to LTC Pharmacies for their beneficiaries residing in SNFs. SNFs contract 
exclusively with LTC Pharmacies, meaning one LTC Pharmacy serves each SNF. Because of this 
exclusivity, the larger the LTC Pharmacy, the more likely it is that CMS will require a Part D sponsor 
to include it in its network. Failure to satisfy the CMS “convenient access” requirement puts Part D 
sponsors at risk of being barred from offering their Part D plans to any beneficiaries. 

Omnicare, Inc. and PharMerica Corporation are the country’s two largest LTC Pharmacies. The two 
are the only competitors that operate nationally; other competitors are smaller regional and local 
pharmacies. 

On August 23, 2011, Omnicare sent a letter to PharMerica proposing to purchase all of its outstanding 
shares, at an approximate value of $716 million. The proposal was opposed by the PharMerica 
Board of Directors. On September 7, 2011, Omnicare extended a hostile tender offer directly to 
PharMerica shareholders.  

On January 27, 2012, the FTC filed an administrative complaint seeking to prevent Omnicare’s 
acquisition of PharMerica, alleging the proposed transaction would violate various antitrust laws.  
The complaint first addressed and focused on a straightforward market structure analysis, employing 
the Herfindhal-Hirschman Index (“HHI”). Based on its HHI analysis, the FTC concluded that 
the 57% market share resulting from the proposed acquisition was presumptively unlawful. The 
complaint proceeded to address alleged anticompetitive effects and lack of entry.  

On February 21, 2012, Omnicare, citing the FTC’s complaint, announced its decision to abandon the 
transaction.  In its announcement, Omnicare stated: “While we continue to strongly disagree with 

http://www.ftc.gov/os/adjpro/d9352/120127omnicareadmincmpt.pdf
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the FTC’s decision to seek to block the proposed transaction, we 
do not believe it is prudent to invest significant time and money in 
a lawsuit at this time.”

B.   Revised Merger Guidelines/Administrative Complaint

The U.S. Department of Justice and FTC (the “Agencies”) 
have issued various iterations of Horizontal Merger Guidelines 
(“Guidelines”)  to provide insight into their analysis of contemplated 
mergers or acquisitions. The most recent Guidelines, published in 
2010, detail a more flexible merger analysis approach, shifting 
focus from an examination of the historical market structure to the 
competitive effects of the proposed transaction. Commissioner 
J. Thomas Rosch praised the revised guidelines for considering 
“competitive effects first, and market definition second, thereby 
making clear that while . . . the market must be defined at some 
point in the process, ultimately merger analysis must rest on the 
competitive effects of a transaction.”  

In spite of the current Guidelines’ stated emphasis on, and initial 
analysis of, competitive effects, the Omnicare complaint leads with 
and focuses primarily on a traditional market structure analysis. 
As the following overview of traditional market share analysis 
makes clear, the FTC’s reasoning for not strictly following its 
revised guidelines is apparent: the Agency simply had stronger 
market structure arguments.

1.   Market Share Analysis 

After providing the relevant factual background and typical non 
substantive sections (e.g., description of parties, jurisdiction), the 
complaint sets up its market structure analysis by alleging the 
relevant product (“the sale of LTC Pharmacy services to Part D 
sponsors for their SNF resident beneficiaries”) and geographic 
(the United States) markets.   

The complaint next set forth a basic HHI calculation measuring 
pre-and post-merger market share. The Guidelines classify market 
share concentrations into three types:

• Unconcentrated Markets: HHI below 1,500

• Moderately Concentrated Markets: HHI between 1,500 and 
2500

• Highly Concentrated Markets: HHI above 2,500

Mergers resulting in a highly concentrated market with an HHI 
increase between 100 and 200 points allegedly raise significant 
competitive concerns and will often be met with scrutiny from the 
agencies. Those mergers involving an increase of more than 200 
points are presumed to enhance market power.  

Using the number of licensed SNF beds as its proxy, the FTC 
alleged the pre-acquisition HHI of the Omnicare proposed merger 

to be at least 1,849, placing the LTC Pharmacy market squarely 
within the Moderately Concentrated Market range. The post-
acquisition HHI was calculated to be at least 3,253 (an increase of 
1,404), resulting in the likelihood of a highly concentrated market 
and enhanced market power for Omnicare.  

These numbers, and the merged parties’ 57% share of the putative 
market, rendered the transaction “presumptively illegal” according 
to the complaint. Only after this allegation of presumptive 
illegality based on a traditional market structure analysis did the 
complaint turn to anticompetitive effects, discussed in the section 
below.  

Lessons of Omnicare, Inc., Antitrust Litigation
There are at least two important lessons to be learned from 
Omnicare’s abandoned transaction.  

First, antitrust counsel should be consulted early to perform a HHI 
analysis. While the revised guidelines have purportedly moved 
this analysis to a secondary position, it is by no means a dead letter 
and the Agencies have shown they will lead with the traditional 
analysis if it suits their position. Experienced antitrust counsel 
will certainly be able to perform the very same HHI analysis as 
the Agencies. This step will allow for a more informed decision 
and approach before significant time and resources are spent 
pursuing a transaction likely to draw scrutiny from the Agencies.

Second, business people should not assume that merger analysis 
is simply a mathematical analysis. The agencies still can and will 
rely on a competitive effects arguments. In the “Anticompetitive 
Effects” section that followed the complaint’s HHI analysis, 
the FTC quoted from various Omnicare’s documents, including 
some unrelated to the proposed merger, discussing Omnicare’s 
significant leverage, ability to limit patient choice and resulting 
ability to raise prices.  

This liberal use of Omnicare’s documentation is another reason 
to involve antitrust counsel in a potential transaction as early as 
possible. Business people, as well as outside consultants such as 
investment bankers, often have financial or other incentive to tout 
a particular transaction. Such “puffing” may inadvertently lead to 
statements designed to extol the benefits of a transaction that later 
are used in litigation to evidence harm to consumers. Antitrust 
counsel can provide and implement guidelines to properly frame 
these statements so as not to be misinterpreted later.
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If you have any questions regarding any matters discussed in this briefing, please contact any of the Winston & Strawn attorneys listed 
below or your usual Winston & Strawn contact.   
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