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Update:  Defanging Stern v. Marshall1: The United States District 
Court for the Southern District of New York Modifies the 
Reference of Bankruptcy Matters to Address Issues Resulting 
from the Supreme Court’s Ruling 

The United States Supreme Court’s June 2011 decision in Stern v. Marshall created substantial 
uncertainty in the bankruptcy community when it held that a bankruptcy court lacked the 
constitutional authority to enter a final judgment on a state law counterclaim brought by a debtor 
against a creditor, even though the counterclaim was part of the “core” statutory jurisdiction of 
the bankruptcy court.  In a meaningful effort by the United States District Court for the Southern 
District of New York (the “District Court”) to deal proactively with the procedural uncertainty 
created by Stern, on January 31, 2012, Chief Judge Loretta Preska issued an Amended Standing 
Order of Reference (the “Standing Order”)2 providing that absent an order by the District Court 
to the contrary, a Bankruptcy Court must hear “core” proceedings and either (i) issue a final order 
or judgment or, (ii) in the event such court determines that it lacks the constitutional authority 
to enter a final judgment, issue proposed findings of fact and conclusions of law.  On appeal to 
the District Court, final orders and judgments may be treated by the District Court as proposed 
findings of fact and conclusions of law if the District Court concludes that the Bankruptcy Court 
did not have the constitutional authority to enter a final order and judgment.  

The Standing Order should make Stern issues substantially simpler for the Bankruptcy Court and 
District Court to address at the outset of matters and thus improve judicial efficiency by reducing 
attempts by litigants to “forum shop” using motions to withdraw the reference or motions to 
dismiss adversary proceedings when litigants are either unhappy with a bankruptcy judge or 
seeking some procedural advantage.  (Such issues will not be eliminated, however; they are still 
likely to be raised in the District Court on appeal from final Bankruptcy Court orders, where there 
are likely to be arguments by litigants with respect to factual issues underlying rulings on which 
the litigants were unsuccessful, contending that the Bankruptcy Court’s decision should be treated 
as proposed findings subject to de novo review, i.e., from scratch.)

Prior to Stern, there were two types of proceedings that a Bankruptcy Court could hear:  (1) “core” 
proceedings, with respect to which a bankruptcy court could issue final orders and judgments; 
and (2) under 28 U.S.C. § 157(c)(1), a statute unaffected by the Court’s decision in Stern, “non-
core” proceedings related to the bankruptcy case, with respect to which the Bankruptcy Court 
submitted proposed findings of fact and conclusions of law to the District Court rather than enter a 
final order or judgment.  As would be expected, there is a higher standard of review for proposed 
findings of fact and conclusions of law than for final orders; on appeal to the District Court from a 
final order and judgment, a District Court judge reviews the Bankruptcy Court judge’s findings of 

1  131 S. Ct. 2595 (2011) (“Stern”).

2  The Standing Order is the procedural vehicle by which the District Court “refers” cases under the Bankruptcy Code 
and proceedings “arising under” or “related to” such cases to the United States Bankruptcy Court in that District (the 
“Bankruptcy Court”).  



2

fact under a clear error standard; whereas under section 157(c)(1), 
the District Court reviews the Bankruptcy Court judge’s proposed 
findings and conclusions de novo on matters to which any party 
has timely and specifically objected.

Stern arguably created a third category of claims that were 
statutorily defined as “core” (under section 157(b)(2)), but as 
to which the bankruptcy court may not constitutionally make a 
final determination and would thus be required to issue proposed 
findings of fact and conclusions of law to the District Court.  Stern 
thus opened the door to an element of gamesmanship, where 
parties who wished not to have a “core” matter decided by a 
particular bankruptcy judge or to otherwise seek some procedural 
advantage could invoke Stern when filing motions to withdraw 
the reference or to dismiss in cases of all types, challenging the 
ability of the bankruptcy judge to hear many issues traditionally 
defined as “core” in the hope (whether or not well founded) that 
the District Court might take the matter rather than risk having 
a Bankruptcy Court hear a matter that it was constitutionally 
prohibited from deciding under Stern.  

Stern has spawned a large body of caselaw dealing with its 
implications; the case has already been cited more than 200 
times since it was decided in mid-2011 and has created diverging 
viewpoints across the country (even within the Southern District) 
as to the power bankruptcy judges could properly exercise.  For 
example, in In re Salander O’Reilly Galleries, No. 07-30005, 2011 
WL 2837494, at *118 (Bankr. S.D.N.Y. 2011), the Bankruptcy 
Court held that it had jurisdiction over a liquidating trustee’s 
avoidance claim under Stern, finding that it was “empowered to 
apply state law when so doing would finally resolve a claim”.  
On the other hand, In re Bearingpoint, Inc., No. 09-10691, 2011 
WL 2709295, at *495-98 (Bankr. S.D.N.Y. 2011), granted a 
trustee’s motion seeking relief from a reorganization plan which 
required certain non-core litigation to be brought exclusively in 
the Bankruptcy Court, with the Bankruptcy Court finding that 
in the wake of Stern there was potential for litigants to “tie the 
case up in knots” by “exploiting their rights to an Article III judge 
determination when litigation against them is non-core.”

The Standing Order thus addresses claims that may be statutorily 
but not constitutionally “core” by imposing a new procedure in 
light of this constitutional dilemma; unless the District Court 
explicitly withdraws the reference (presumably applying the 
usual standards for withdrawal) in which case the matter will be 
heard by the District Court in its entirety, the Bankruptcy Court 
shall continue to handle the matter.  The Bankruptcy Court will 

reach a conclusion as to whether it has power to render a final 
determination and proceed either to enter a final order or make 
recommended findings of fact and conclusions of law.  The parties 
to the proceeding will be protected; where the Bankruptcy Court 
enters a final order but the District Court later concludes the 
Bankruptcy Court lacked the constitutional authority to do so, the 
Bankruptcy Court order will be treated by the District Court as 
proposed findings and conclusions.

As a practical matter, the Standing Order provides procedural 
clarity to both courts and litigants when state law claims are 
involved.  The Standing Order should reduce gamesmanship 
in the Bankruptcy Court by litigants seeking to “forum shop” 
through the filing of motions to withdraw the reference or motions 
to dismiss.  Another practical implication of the order is likely 
to be enhanced judicial efficiency; in many cases, the Standing 
Order and the presumption it creates will result in Bankruptcy 
Court judges keeping matters of the kinds they routinely handled 
prior to Stern.  This should reduce the burden on District Court 
judges at the outset of such matters, since it will reduce the 
number of motions to withdraw the reference or to dismiss at the 
outset of cases.

With respect to matters where the Bankruptcy Court enters a final 
order, there are still likely to be instances where gamesmanship 
comes into play given the higher standard for review when the 
District Court is reviewing a Bankruptcy Court’s proposed 
findings of fact and conclusions of law.  However, this will now 
take place largely at the District Court rather than the Bankruptcy 
Court level.  Since District Courts review Bankruptcy Courts’ 
final orders under a clear error standard for factual determinations 
and de novo as to conclusions of law (requiring a more significant 
inquiry), litigants appealing a final order with respect to issues as 
to which they timely and specifically objected may argue to the 
District Court that the Bankruptcy Court lacked the constitutional 
authority to enter the order and, therefore, seek to have the District 
Court treat the Bankruptcy Court order as proposed findings and 
conclusions and review it de novo. 

In light of the potential benefits to the bankruptcy process, we 
may well see other jurisdictions issuing similar standing orders to 
minimize the issues created by Stern.
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