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CFTC Eliminates and Revises Rule 4.13 Registration 
Exemptions and Limits Rule 4.5 Exclusion

On February 9, 2012, the Commodity Futures Trading Commission (the “CFTC”) issued final 
rules (the “Final Rules”) that, among other things, rescinded certain relief from registration 
as a commodity pool operator (“CPO”) with the CFTC.  Such relief previously was available 
under Part 4 of the CFTC’s regulations.  These rules initially were proposed in January 2011 
and will become effective 60 days following their publication in the Federal Register, which is 
expected to occur this week.

The Final Rules rescinded Rule 4.13(a)(4), which provided an exemption from CPO 
registration for operators of pools only offered to investors that meet certain provisions of 
the “qualified eligible person” test under CFTC Rule 4.7 (essentially, individuals who are 
“qualified purchasers”  within the meaning of Section 3(c)(7) of the Investment Company Act 
and entities that are “accredited investors” under Regulation D).  Rule 4.13(a)(4) imposed no 
limit on the amount of trading in commodity interests that an operator could engage in and was 
commonly used by hedge fund managers to avoid registration as a CPO.  

The rescission of Rule 4.13(a)(4) is effective 60 days following publication of the Final Rules 
in the Federal Register (the “Effective Date”).  CPOs and investment managers, however, 
currently claiming exemptive relief for an existing pool (or investment fund) may continue 
to rely on Rule 4.13(a)(4) until December 31, 2012.  Also, CPOs (and investment managers) 
who desire to claim exemptive relief pursuant to Rule 4.13(a)(4) with respect to a new pool 
(or investment fund) prior to the Effective Date may continue to rely on Rule 4.13(a)(4) until 
December 31, 2012.  CPOs (and investment managers) will not be able to claim relief under 
Rule 4.13(a)(4) with respect to any new commodity pool (or new investment fund) following 
the Effective Date.  

The Final Rules did not rescind the exemption available under Rule 4.13(a)(3) for operators of 
pools that meet the de minimis activity test under that rule.  Pool operators (including investment 
managers) currently relying on Rule 4.13(a)(4) may be eligible to avail themselves of the 
Rule 4.13(a)(3) exemption, which generally requires that a pool (or investment fund) limit 
its positions in commodity interests such that (i) the aggregate initial margin and premiums 
required to establish such positions will not exceed 5% of the liquidation value of the pool’s 
portfolio or (ii) the aggregate net notional value of such positions does not exceed 100% of the 
liquidation value of the pool’s portfolio1. 

In addition to rescinding the Rule 4.13(a)(4) exemption, the Final Rules modified the exclusion 
from the definition of CPO under Rule 4.5 for investment advisers to investment companies 
registered under the Investment Company Act.  Under the revised Rule 4.5, investment advisers 
to registered investment companies who seek exclusion from the definition of CPO must 
adhere to trading thresholds and restrictions on marketing activities.  An investment adviser 

1 Please note that the de minimis thresholds under Rule 4.13(a)(3) will soon include “swaps.”
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to a registered investment company that limits the aggregate 
initial margin posted for commodities-related trading to less 
than 5% of the liquidation value of its portfolio, or that meets 
an alternative net notional test (which generally requires that the 
fund’s commodity futures positions do not exceed 100% of the 
liquidation value of the fund’s portfolio), remains eligible for 
exemption from registration as a CPO.  Further, the fund cannot 
be marketed to the public as a commodity pool or a vehicle for 
trading in the commodity futures, commodity options, or swaps 
markets.  Investment advisers to registered investment companies 
that cannot meet these requirements (and cannot otherwise avail 
themselves of another exemption) are required to register as CPOs 
not later than the later of December 31, 2012 or 60 days after the 
effective date of the final rulemaking defining the term “swap.”

In that regard, investment managers to private funds that may fall 
within the definition of CPO solely due to their use of foreign 
exchange forwards and swaps must await the CFTC’s final rules 
defining the term “swap,” which is expected sometime this year. 

The Final Rules also require that persons that have filed a notice 
of exemption or exclusion under Rules 4.5, 4.13, or 4.14, as 
applicable, must confirm such exemption or exclusion annually, 
within 60 days of the end of each calendar year.  Failing to comply 
with this requirement will be treated as a request to withdraw the 
exemption.

The CFTC’s Final Rules may be found here.  We will continue 
to keep you informed of any developments in this area.  In the 
meantime, please contact us with any questions you may have.
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