
BEIJING

CHARLOTTE

CHICAGO

GENEVA

HONG KONG

HOUSTON

LONDON

LOS ANGELES

MOSCOW

NEW YORK

NEWARK

PARIS

SAN FRANCISCO

SHANGHAI

WASHINGTON, D.C.

www.winston.com

Litigation/Auditor Liability

JANUARY 2012

The SEC Addresses the Scope of a PCAOB Order of Formal 
Investigation

The Securities and Exchange Commission (SEC) recently affirmed a final decision issued by 
the Public Company Accounting Oversight Board (PCAOB) concerning noncooperation with a 
Board investigation.   In R.E. Bassie & Co. and R. Everett Bassie, C.P.A., Exchange Act Rel. 
No. 3354 (January 10, 2012), the SEC addressed the scope of the Division of Enforcement and 
Investigations’ (DEI) authority during a formal investigation.  Specifically, the SEC found that 
DEI’s authority to demand documents is not necessarily limited to the audits and issuers that are 
named in an Order of Formal Investigation (OFI).

The Board commences a formal investigation through the issuance of  an OFI pursuant to Board 
Rule 5101(a)(1).  The OFI identifies, among other things, the audit(s) and issuer(s) that are the 
subject of the formal investigation.  Consistent with PCAOB Rule 5101(a)(2), the OFI also grants 
enforcement staff the authority to issue Accounting Board Demands (ABDs) for documents and 
testimony “to the extent the information sought is relevant to the matters described in the Board’s 
order of investigation.”

In Bassie, the OFI “stated that the Board had received information indicating that [the Bassie 
firm] and one of its associated persons may have violated PCAOB rules by failing to comply with 
certain standards in auditing and reviewing the financial statements of Calypso Wireless, Inc. 
(Calypso).”  During the investigation, DEI staff “obtained information that [Bassie’s] audit work 
on behalf of Calypso may have involved Bassie’s dealings with entities related to the management 
of another [Bassie] audit client, American International Industries, Inc. (AMIN).”  In response, 
the staff issued ABDs to both Bassie and his firm for documents related to AMIN, which Bassie 
and his firm failed to produce.

The Board issued an Order Instituting Proceedings (OIP) against Bassie and his firm on January 
9, 2009.  The OIP alleged, among other things, that Bassie and his firm’s failure to produce 
documents related to AMIN constituted noncooperation with an investigation under PCAOB Rule 
5110.  In response, Bassie argued, among other things, that his failure to produce documents was 
based on the advice of counsel.  The Hearing Officer issued an initial decision granting DEI’s 
motion for summary disposition on the noncooperation charge.  The Hearing Officer found that the 
noncooperation warranted revocation of the firm’s registration and a bar on Bassie’s association 
with a registered public accounting firm.
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On appeal, the Board affirmed the Hearing Officer’s decision.  With 
respect to Bassie’s advice of counsel defense, the Board found 
that Bassie’s proffered evidence, letters from counsel to DEI staff 
questioning the scope of the OFI, did not support his defense.  The 
Board also found the advice of counsel defense to be inconsistent 
with repeated representations from Bassie’s counsel to DEI staff 
that Bassie was in the process of gathering responsive materials.  
In addition to the revocation and bar, the Board imposed a $75,000 
civil money penalty, noting that Bassie’s disregard of the ABDs 
was “deliberate and reckless.”  

Bassie did not argue before the Hearing Officer or the PCAOB that 
the AMIN ABDs were outside the scope of the OFI.  On appeal to 
the SEC, however, Bassie did make this argument.  Noting that 
the OFI addressed Calypso only, Bassie argued that he was not 
obligated to comply with an ABD for documents related to AMIN.  
The SEC rejected Bassie’s argument.

The SEC noted that both Sarbanes-Oxley Section 105(b)(2)(B) 
and PCAOB Rule 5103 authorize the Board and designated staff 
“to require the production of any documents that the Board or its 
staff considers ‘relevant or material’ to an investigation.”  The 
SEC further noted that the OFI “authorized the staff to issue ABDs 
‘to the extent that the information sought is relevant to matters 
described in this Order of Formal Investigation.’”

The SEC found that the AMIN ABDs sought information relevant 
to the investigation.  The Commission noted that “Bassie testified 
that he held shares involved in a dispute between Calypso and 
AMIN management and that he was named as a party in a lawsuit 
involving AMIN management and Calypso, perhaps in order to 

pressure Calypso’s president to settle.”  Because these events 
transpired while Bassie was auditing both AMIN and Calypso, 
the SEC concluded that they raised questions about Bassie’s 
independence, making his relationship to AMIN relevant to the 
investigation authorized by the OFI.

The SEC also affirmed the Board’s sanctions.  In so doing, the 
Commission noted that Bassie failed to produce a single document 
in response to the AMIN ABD.  Although the staff granted Bassie 
extensions of time to respond to the ABD, the SEC found that 
Bassie did not use this time to respond to the ABDs was instead 
trying to postpone the investigation, and ultimately stopped 
responding to the DEI staff.   The SEC also found Bassie’s advice 
of counsel defense unconvincing for reasons similar to those 
expressed by the Board.

The SEC also rejected Bassie’s argument that no specific harm to a 
particular investor could be linked to his noncooperation.  The SEC 
noted that failure to respond to an ABD “frustrates the oversight 
system envisioned by Sarbanes-Oxley” and “deprives investors 
of an important protection that the Act was intended to provide.”  
Thus, the SEC did not find the lack of evidence of specific harm a 
mitigating factor.

The SEC’s decision confirms that the proper scope of a formal 
investigation is not necessarily limited to the issuer named in 
the Board’s OFI.  At the same time, however, the information 
requested must be “relevant to the matters described in the Board’s 
order of investigation” as required by PCAOB Rule 5101(a)(2).  In 
Bassie, the SEC concluded that documents related to the audit of 
an issuer not listed in the OFI met this standard.
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