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SEC Amends “Accredited Investor” Definition

On December 21, 2011, the SEC amended the definition of “accredited investor” under the 
Securities Act of 1933 to change the treatment of an investor’s primary residence in determining 
accredited investor status1. These changes respond to the mandates of the Dodd-Frank Wall 
Street Reform and Consumer Protection Act.  The new “accredited investor” rules may 
significantly affect private placement financing by reducing the number of investors eligible 
for the “safe harbor” provisions of Regulation D.2   

The term “accredited investor” is used in Securities Act rules to determine whether investors 
are eligible to participate in private offerings of securities that are exempt from registration 
under certain Regulation D safe harbors.3  One category of accredited investor consists of 
individuals with a net worth (or joint net worth with such individual’s spouse) that exceeds 
$1,000,000.  Under the prior rules, the calculation of an individual’s net worth included the 
value of the individual’s primary residence.  The new rules provide that an individual’s primary 
residence shall not be included as an asset in the calculation of the individual’s net worth.

The new rules also provide that indebtedness secured by the individual’s primary residence 
will not be included as a liability in the calculation of net worth so long as the estimated fair 
market value of the primary residence at the time the securities are sold exceeds the amount of 
such indebtedness.  However, if the indebtedness secured by the individual’s primary residence 
exceeds the estimated fair market value of the residence (i.e., the mortgage is “underwater”), 
then the excess indebtedness above the fair market value must be included as a liability in the 
net worth calculation.

In addition, any increase in the amount of indebtedness secured by the individual’s primary 
residence in the 60 days preceding the sale of securities (other than an increase resulting 
from the acquisition of the primary residence) will be included as a liability in the net worth 
calculation.  According to the SEC release, this provision is intended to prevent a potential 
investor from manipulating his or her net worth in order to qualify as an accredited investor by 
converting home equity into another type of asset.

The amendments provide that, in certain limited cases in which an individual holds a right 
to acquire securities at a future date, the prior accredited investor standard will continue to 
apply.  The prior standard applies if the individual (i) had the right to purchase the applicable 
securities on July 20, 2010, (ii) qualified as an accredited investor on the basis of net worth 
at the time the individual acquired such right and (iii) held securities of the same issuer, other 
1 Securities and Exchange Commission Release No. 33-9287 (December 21, 2011) (the “Release”).

2 Although a person may qualify for the Section 4(2) private placement exemption without being an accredited investor, 
the Regulation D safe harbors and the definition of accredited investor incorporate objective criteria that are generally 
viewed as easier to apply than alternative tests using more subjective factors such as an investor’s level of investment 
experience and financial sophistication.

3 The term “accredited investor” is defined in Securities Act Rule 501 (17 CFR 230.501) and Rule 215 (17 CFR 
230.215).

http://www.sec.gov/rules/final/2011/33-9287.pdf
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than such purchase right, on July 20, 2010.  According to the SEC release, this provision is intended to preserve certain previously 
bargained-for rights, such as pre-emptive rights and rights of first offer, that may otherwise have been impaired by the amendments to 
the accredited investor definition.

The amendments set forth in the Release are effective 60 days after publication in the Federal Register.
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