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I.  In re Online DVD Rental Antitrust Litigation
A.   Factual Background and Plaintiffs’ Claims

Netflix began renting and selling DVDs online in 1997.  By 2000, Netflix stopped selling 
DVDs, limiting its business to renting DVDs to subscribers for a monthly subscription fee.  
Netflix faced little to no competition in the online DVD rental market until 2003, when Wal-
Mart and Blockbuster began offering their own online DVD rental services at subscription 
prices lower than those of Netflix.  This increase in competition led to a pricing war among 
the three companies.  By October 2004, Netflix was the industry leader, with over two million 
subscribers.  In contrast, Wal-Mart had about 60,000 subscribers — less than a 2% share.  

In October 2004, the CEOs of Netflix and Wal-Mart met to discuss the possibility of entering 
into an agreement whereby Netflix could help Wal-Mart promote its DVD sales business and 
Wal-Mart could help Netflix further its online DVD rental business.  At the time of the meeting, 
Wal-Mart was already considering exiting the online DVD rental market.

The “Promotion Agreement” was finalized and publicly announced in mid-2005.  Netflix would 
import Wal-Mart’s rental selections and Wal-Mart’s online DVD rental subscribers had the 
choice of transitioning to Netflix under their lower Wal-Mart subscription prices.  In exchange, 
Netflix would promote Wal-Mart’s DVD sales business and pay a certain amount to Wal-Mart 
for each subscriber who transferred to Netflix.  There were no covenants not to compete, and, 
even though Wal-Mart exited the online DVD rental market shortly after the agreement went 
into effect, the agreement contained no restriction from it re-entering the space.    

Plaintiffs filed an amended complaint against Wal-Mart and Netflix on May 27, 2009, generally 
asserting that defendants’ Promotion Agreement unlawfully divided the markets for sales and 
online rentals of DVDs in the United States in violation of the Sherman Act.  In response, 
Netflix moved for summary judgment, arguing three points:  (a) the Promotion Agreement is 
not a market allocation agreement for which per se treatment is required under Sherman Act 
§ 1; (b) applying the rule of reason analysis, the Promotion Agreement is not an unreasonable 
restraint of trade; and (c) plaintiffs cannot establish a causal injury-in-fact.  

B.   Per Se Violation of the Sherman Act

A business practice is a “per se” unreasonable restraint on trade if it “facially appears to be 
one that would always or almost always tend to restrict competition and decrease output.”  
Plaintiffs contended that the Promotion Agreement was a market allocation agreement — an 
unlawful division of a market amongst competitors that has historically been deemed a per se 
violation of the Sherman Act.  In essence, plaintiffs asserted that Netflix and Wal-Mart agreed 
not to compete with each other in the online sales and rentals of DVDs markets.  

Siding with Netflix, the Court noted that the Promotion Agreement expressly stated that 
Wal-Mart “has independently determined to cease operations of its DVD rental service.”  
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The express purpose of the agreement was to have the parties 
“undertake promotional activities on behalf of each other.”  
Particularly important to the Court was that nothing in the 
Promotion Agreement precluded Wal-Mart “from offering a 
DVD rental service.”  Upon these facts, the Court concluded that 
it “cannot agree that the agreement on its face reflects a blatant 
agreement to eliminate Wal-Mart from the online DVD rental 
market as a form of market allocation.”  

The Court went on to note that if an agreement is not a per se 
violation, the analysis turns to the “rule of reason,” wherein the 
legitimate justifications of an agreement are weighed against 
potential anticompetitive effects.  Although the Court was 
“inclined” to find that this balancing here raised a triable issue of 
fact, such an analysis would be unnecessary because there was no 
injury-in-fact.  

C.   Causal Injury-in-Fact

The Court noted that “litigation of a successful antitrust claim 
requires more than proof of a defendant’s antitrust violation 
. . . plaintiff [must also] prove what is known as injury in fact — 
i.e., the fact of harm to plaintiff caused by defendant’s conduct.”  
Plaintiffs argued that they were harmed because the Promotion 
Agreement caused Wal-Mart to exit the space and Netflix’s prices 
would have been lower had it continued to face competition from 
Wal-Mart for online rentals.

The Court rejected this argument, finding that Wal-Mart was 
an insignificant competitor that did not affect Netflix’s pricing 
policies.  The Court concluded as follows:  “So here plaintiffs 
have not demonstrated that they personally paid higher prices 
for subscriptions as a result of the agreement, nor have they 
demonstrated that they would have paid lower prices absent the 
agreement.”  

II. Lessons of In re Online DVD Rental Antitrust 
Litigation

Of course, competitors may enter into agreements without 
running afoul of antitrust laws.  The agreements, however, 
should be carefully crafted by (or with the close involvement 
of) antitrust counsel to expressly state the legitimate business 
justifications supporting the agreement.  For example, a research 
and development agreement to create and sell a new product 
should make clear that the competitors would not have been able 
to develop, or could not have as efficiently developed, the product 
separately.  

Contracts regarding trades or transfers of market shares or 
control between competitors, like the Promotion Agreement, 
should expressly state a non-restrictive purpose, such as general 
promotions or advertisement of goods.  If applicable, the contract 
should state that one of the parties to the contract has already 
independently chosen to withdraw from the relevant space.  

Not only must contracts be clear as to what pro-competitive aim 
is being achieved, there should be no — or at least narrowly 
tailored and clearly necessary — restrictions on the competitors 
or customers.  Judge Hamilton expressly relied on the lack of 
restrictions against Wal-Mart re-entering the online DVD rental 
space and the fact that Wal-Mart’s existing customers could 
choose not to subscribe to Netflix.   

There will be times, however, when certain competitive restrictions 
are necessary.  Returning to the R&D example above, it is 
commonplace for such an agreement to restrict either competitor 
from selling the product separately outside the joint venture.  
While the reasons for such a restriction may appear obvious to the 
business people entering into the agreement (to prevent individual 
“free-riding” on the venture’s efforts), antitrust counsel should 
participate in the process to ensure these restrictions are narrowly 
tailored and that the legitimate reasons for these restrictions are 
expressly stated.  
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