
The Departments of Health and Human Services, Labor, and the Treasury (collectively, the 
“Departments”) recently amended the previously issued interim final regulations governing the 
claims and appeals process requirements imposed by the Patient Protection and Affordable Care 
Act (“PPACA”).1  By way of background, the Departments issued the interim final regulations (the 
“regulations”) on July 23, 2010 to implement PPACA  requirements with respect to benefit claims 
and appeals of denied claims.  The regulations modified the previous Department of Labor (“DOL”) 
claims and appeals regulation in several respects and were the subject of criticisms from plan 
administrators and other interested parties, who claimed that the new requirements imposed an 
undue burden and did not allow sufficient time for plans to prepare to comply.

The Departments’ amendment seeks to answer several of the criticisms and makes a number of 
important changes to the regulations, most of which should be helpful to plan administrators and 
insurers.  Because plan administrators may already be well familiar with the regulations, which have 
been out for over a year, this column focuses instead only on the changes made by the amendment 
and is divided into two parts – a discussion of internal claims and appeals processes and a discussion 
of external claims and appeals processes.

Changes to Internal Claims and Appeals Rules:

Lengthening of the maximum timeframe for benefit determinations involving urgent care from 24 
hours to 72 hours.
The regulations had required providers to notify a claimant of an urgent care benefit determination as 
soon as possible, but not later than 24 hours after the receipt of the claim by the plan or the insurer.2  
Amid concerns that this 24-hour turnaround could cause an undue burden on plan administrators 
and that rushed determinations could hurt patients, the amendment permits plans and insurers to 
follow the original rule in the DOL claims procedure regulation, which requires decisionmaking 
as soon as possible consistent with the medical exigencies involved, but in no event later than 
72 hours after receipt of the claim.  While the expansion of this window will be welcome news 
for plan administrators, the Departments emphasized that the 72-hour timeframe remains only an 
outside limit and, in cases where a decision must be made more quickly based on the medical 
exigencies involved, the decision should be made sooner than 72 hours.3  The amendment also 
clarifies that a plan or insurer must defer to a attending provider’s determination as to whether a 
claim is “urgent.”  The Departments provided a grace period for compliance with this provision until 
plan years beginning on or after January 1, 2012.
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Relaxation of diagnosis and treatment code disclosure on notices of adverse benefit determinations.  
The regulations had required that diagnosis and treatment codes, and their corresponding 
meanings, be listed on notices of adverse benefit determinations, such as an explanation of benefit 
(“EOB”) statement.4  Commenters had criticized this requirement, noting that the disclosure of 
such codes and their meanings raised significant privacy concerns and would impose significant 
claims reprogramming costs on plans and insurers.  The amendment eliminated the requirement to 
automatically disclose diagnosis and treatment codes, instead providing that EOB statements and 
other notices of adverse benefit determinations must inform participants that they may request the 
diagnosis and treatment codes (and their meanings), and requiring administrators to provide this 
information following such a request.  The amendment also emphasized that plan administrators 
must not consider such a claimant’s request for diagnosis or treatment codes, in itself, to be a 
request for an internal appeal or an external review.5

De minimis exception to deemed exhaustion of internal claims and appeals processes.  The 
regulations had permitted claimants to immediately seek review of a benefit determination if a plan 
or insurer had failed to “strictly adhere” to all of the regulations’ internal claims and appeals process 
requirements, regardless of whether the plan had “substantially complied” with the regulations.6  In 
addition, the regulations had clarified that such a review should be conducted without deference 
to the plan administrator’s decision.  The amendment creates an exception to this strict compliance 
standard for errors that are:

•	 minor 
•	 non‐prejudicial
•	 attributable to good cause or matters beyond the plan or insurer’s control   
•	 in the context of an ongoing, good faith exchange of information between the claimant 

and the plan or insurer, and
•	 not reflective of a pattern or practice of non‐compliance by the plan or insurer.

As a result, a plan’s internal appeals process will not be deemed exhausted based on de minimis 
violations of the regulations that satisfy all of these conditions.  The amendment permits a claimant 
to request a written explanation of any violation from the plan or insurer, so that the claimant can 
make an informed judgment about whether to seek immediate review.   Upon receiving such a 
request, the plan or insurer must provide a written explanation to the claimant within 10 days, 
including a statement as to why the plan or insurer believes the violation should not cause its 
internal appeals process to be deemed exhausted.  After receiving such an explanation, if a claimant 
nonetheless skips the internal appeals process and files for external or judicial review, the external 
reviewer or court may reject the claimant’s attempt at immediate review on the basis that the plan 
or insurer’s violation was de minimis, in which case the claimant may resubmit the denied claim to 
the plan and pursue an internal appeal.7

Revisions to “culturally and linguistically appropriate” claims and appeals notices requirement.
The regulations required group plans and insurers to provide relevant notices in a non-English 
language based on certain thresholds of the number or percentage of plan participants who are 
literate in the same non-English language.8  In the regulations, these thresholds differed depending 
on the number of participants in the plan.  In response to comments concerned with the potential 
difficulty and high costs of compliance and, in some cases, the complexity of determining the 
English literacy of an employer’s workforce, the amendment modifies the threshold for providing 
notices in a “culturally and linguistically appropriate” manner, basing it instead on regional 
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demographics rather than the demographics of the employer’s specific workforce.  With respect to 
group plans and insurers, the amendment standardized the threshold percentage of people who are 
literate in the same non-English language at 10 percent or more of the population in the county in 
which the claimant resides, as determined based on United States Census Bureau data maintained 
on the websites of the Departments.9  This modification is expected to be welcome news for plan 
administrators, as it eliminates the need for plan-specific calculations that were likely to be complex 
and costly.  According to the current list issued as a part of the amendment, 255 counties in the 
United States satisfy the amendment’s 10 percent threshold.  Accordingly, plans and insurers should 
consult the list to identify if they have any claimants residing in such counties, so their notices of 
adverse benefit determinations may be appropriately modified.

Plans and insurers with claimants residing in these identified counties are required to include a 
one‐sentence statement on all claim and appeal notices in any applicable non‐English language 
that informs readers as to how they may obtain language assistance services in such non‐English 
language.10  Consistent with this notice requirement, a plan or insurer must provide oral language 
services, such as a telephone customer assistance hotline, where customer service representatives 
will answer questions in the applicable non‐English language and provide assistance in that language 
with filing claims and appeals (including external review).   

Changes to External Claims and Appeals Rules

Narrowing of the scope of the federal external review process.  Under the regulations, virtually all 
claim denials (other than those involving eligibility for coverage) were subject to external review, 
including claims involving purely contractual issues such as whether a procedure was covered.11  
Commenters expressed concern with the broad scope of this rule, noting that independent review 
organizations (“IROs”) lacked expertise with legal and contractual claims and that an IRO handling 
plan document and legal interpretation issues could raise issues of consistency of interpretations 
within a plan.  Accordingly, the Departments have “suspended” this requirement until January 1, 
2014.  Until that time, the amendment narrows the scope of the federal external review process 
applicable to self‐funded group health plans to only denied claims involving a medical judgment or 
a rescission of coverage.  Examples of medical judgments include:

•	 appropriateness of health care setting
•	 necessity of treatment by a specialist
•	 whether a treatment involves “emergency care” or “urgent care”
•	 preexisting conditions
•	 whether circumstances warrant coverage of an item or service
•	 whether a participant or beneficiary is entitled to wellness awards
•	 frequency, methods, treatments, or setting for preventative services
•	 compliance with the Mental Health Parity and Addiction Equity Act, and
•	 whether a treatment or procedure is experimental or investigational 

The amendment states that whether a claim involves a medical judgment is “determined by the 
external reviewer,” which suggests that the IRO may make the ultimate determination as to whether 
a claim is eligible for external review.    

Extension of the transition period for state external review processes.
The regulations required any state external review process applicable to an insurer to satisfy certain 
consumer protection standards in order to permit insurance coverage in that state to be exempt 
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from federal external review process requirements.12  The regulations provided a transition period 
in implementing its new external review process requirements for plan years beginning before July 
1, 2011 to allow states time to amend their laws.13  The amendment extends this transition period 
until December 31, 2011.14  Until this date, any currently effective state external review process 
will be considered binding on the insurer and considered to meet PPACA’s consumer protection 
standards.15  Plan administrators should note, however, that since this new deadline is a hard 
deadline, rather than one taking into account plan year dates, ending the transition period on 
December 31, 2011 will actually reduce the length of the transition period for plans and policies 
with plan years beginning after January 1 but before July 1.

From January 1, 2012 until January 1, 2014, state external review processes will be required to 
satisfy the consumer protection standards established by the National Association of Insurance 
Commissions’ (NAIC) Uniform Health Carrier External Review Model Act.  In states and territories 
without any external review requirements, or where state requirements do not satisfy minimum 
standards, insurers (and non-ERISA plans) will be required to satisfy the federal external review 
process.16

Safe harbor dates for self-funded plans to contract with IROs.
Self‐funded group health plans subject to the federal external review process must contract with 
at least two IROs by January 1, 2012, and with at least three IROs by July 1, 2012.17  If they do so, 
these self-funded plans will be eligible for an enforcement safe harbor with respect to their external 
review processes.  Additionally, the amendment reinforces the position of the Departments that 
plans must rotate external review claims among their IROs in order to be eligible for this safe harbor.

Conclusion
Most of the amendment’s changes will be welcome news to plan administrators, as the amendment 
tends to relax the strict compliance and swiftly approaching deadlines imposed by the regulations.  
Plan administrators may wish to take advantage of the additional leeway and flexibility to review 
their claims and appeals process to confirm timely compliance with the PPACA requirements.
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